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Teacher  Education:  A  History  of 
Reform  in  North  Carolina 


by  DonaldJ .  Stedman 


A  n  April,  1901,  at  a  conference  in  Winston-Salem,  edu- 
cators adopted  a  resolution  fomiing  the  Southern  Educa- 
tion Board.  Its  puipose  was  to  promote  public  education, 
to  strengthen  the  public  schools,  and  to  improve  the  train- 
ing of  teachers.  The  new  board  members  included  Dr.  C. 
D.  Mclver,  then  president  of  the  North  Carolina  State 
Normal  and  Industrial  College  for  Women  (now  The 
University  of  North  Carolina  at  Greensboro),  and  George 
\  Foster  Peabody,  a  New  York  businessman  whose  en- 
couragement and  philanthropy  spurred  the  educational 
and  economic  growth  of  the  South  throughout  the  first 
half  of  this  century.  A  significant  part  of  their  work 
established,  in  1914,  George  Peabody  College  for  Teach- 
ers in  Nashville,  Tennessee  (which  was  then  and  is  now, 
again,  a  part  of  Vanderbilt  University).' 

Since  then  the  southern  states  have  made  the  im- 
provement of  public  education  a  central  and  frequent 
activity,  and  highly  organized  efforts  to  strengthen  eco- 
nomic, social,  and  cultural  aspects  of  the  South  have 
emerged.  The  Southern  Regional  Education  Board,  es- 
tablished in  1948,  and  the  Southern  Growth  Policies 
Board,  established  in  1972.  are  two  examples  of  agen- 
cies created  to  sustain  educational  improvement  policies 
and  strategies  in  the  latter  half  of  the  1900s.  And  vigor- 
ous state-level  activities  have  accompanied  regional  de- 
velopment. This  has  been  especially  true  in  North  Caro- 


The  author  is  associate  vice  president  for  academic  affairs  of  The 
University  of  Nortti  Carolina. 

1 .  The  involvement  of  the  business  and  corporate  community  in  public 
education  is  not  a  recent  phenomenon,  as  some  might  think.  The  first  confer- 
ence of  business  and  education  leaders  to  address  education  and  work  force 
issues  was  held  in  June.  1901.  in  the  private  offices  of  Roben  Curtis  Ogden. 
managing  partner  of  the  old  Wanamaker  store  in  New  York  City.  .Attending 
that  meeting  were  George  Foster  Peabody.  Albert  Shaw.  Walter  Hines  Page. 
William  H.  Baldwin.  Jr..  and  Charles  William  Dabney. 


lina,  particularly  with  respect  to  preparing  students  to  be 
teachers. 

Early  Efforts 

In  a  letter  to  North  Carolina  State  Superintendent  J. 
Y.  Joyner  (dated  July  20,  1915),  Dr.  S.  P.  Capen,  a  higher 
education  specialist  in  the  United  States  Bureau  of  Edu- 
cation, commented  on  the  matter  of  quality  and  institu- 
tional commitment  among  colleges  in  North  Carolina: 
"if  the  bachelor's  degree  is  to  have  any  value,  institutions 
which  grant  it  for  less  than  the  generally  accepted  amount 
of  work  and  attainment  should  be  induced  to  forego  the 
custom."  As  the  first  review  of  colleges  in  North  Caro- 
lina, Capen's  letter  constituted  the  first  formal  review  of 
teacher  education  programs  in  the  state,  which  set  the 
pattern  for  regular  and  periodic  reviews  and  reforms  from 
then  on. 

As  early  as  1938,  the  Governor's  Commission  on 
Education  in  North  Carolina,  appointed  by  Governor  Hoey 
after  a  review  of  public  school  issues,  recommended  that 
the  education  profession  itself  take  more  responsibility 
for  developing  and  promoting  any  improvements.-  The 
report  also  asserted  that  educators  should  establish  ade- 
quate and  appropriate  barriers  to  prevent  individuals  with 
inadequate  aptitude  and  training  from  entering  the  pro- 
fession. Thus  the  concepts  of  a  professional  practices 
board  and  of  the  need  for  increasing  the  prestige  of  teach- 
ing and  the  profession  are  not  new  in  North  Carolina. 
The  commission's  report  called  for  a  revision  in  certifi- 
cation programs  to  require  a  period  of  probation  prior  to 
granting  continuing  certification  and  to  establish  a  Mas- 


2.  Governor's  Commission  on  Education.  Repon  of  the  Gove 
Commission  on  Education  (Raleigh.  N.C.:  1938). 
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ter  Certificate  to  be  awarded  for  "meritorious  service." 
The  commission  also  recommended  that  for  the  1939^0 
school  year,  the  salaries  of  all  teachers  holding  the  "high- 
est certificates"  be  increased  $5.00.  to  $  1 28.75  per  month, 
and  that  an  additional  $5.00  be  added  in  the  1940-41 
school  year. 

In  September,  1948,  the  North  Carolina  Education 
Commission,  authorized  by  the  General  Assembly  of 
1947,  submitted  a  comprehensive  report  to  Governor  R. 
Gregg  Cherry  with  twenty-seven  recommendations  to 
improve  teacher  education.'  The  report's  recommenda- 
tions ranged  from  accreditation  issues  to  specific  cuiricu- 
lum  reforms  at  certain  institutions.  Among  other  changes, 
it  called  for  "a  vigorous  program  of  recruitment  of  teach- 
ers," "increased  salaries  for  teachers,"  "a  system  of 
competitive  scholarships  for  persons  preparing  to  teach," 
and  the  creation  of  "a  State  Advisory  Council  on  Teacher 
Education"  to  improve  cooperation  among  schools  and 
colleges,  to  establish  statewide  planning,  and  to  "advise 
the  State  Department  of  Public  Instruction  on  teacher 
education  problems."  Many  of  the  issues  identified  and 
solutions  proposed  are  still  before  us  today. 

In  1961  the  North  Carolina  Board  of  Higher  Educa- 
tion issued  a  report  on  teacher  education  that  recom- 
mended ( 1 )  a  permanent  statewide  college  organization 
to  improve  coordination  among  institutions  and  (2)  cam- 
puswide  committees  on  teacher  education  at  each  institu- 
tion to  ensure  interdisciplinary  planning  and  instruction 
and  to  guarantee  continuous  review  of  teacher  education 
programs."*  The  report  included  an  exhaustive  analysis  of 
the  teacher  education  curriculum  at  each  institution  but 
concluded  mainly  that  improvement  was  possible  only  if 
there  also  was  improvement  in  each  institution  preparing 
teachers. 

In  1969  Governor  Dan  K.  Moore's  Study  Commis- 
sion on  the  Public  School  System  of  North  Carolina 
presented  a  comprehensive  report  to  the  General  Assem- 
bly on  the  state's  public  schools.'  The  report's  far-reach- 
ing recommendations  focused  clearly  on  teacher  prepara- 
tion. The  report  argued  for  "flexibility"  in  the  education 
and  training  of  teachers  and  for  a  studied  avoidance  of 
the  assumption  that  there  was  "one  best  method"  of  pre- 
paring teachers.  It  also  showed  a  sensitivity  to  the  need  to 
include  teachers  in  the  planning  and  conduct  of  teacher 


education  programs  and  strongly  recommended  more 
"field  experience"  for  teachers  and  closer  ties  between 
the  public  schools  and  University  programs  and  faculty. 
Prophetic  in  its  emphasis  on  the  uses  of  television  and 
computers,  the  report  indicated  a  need  for  more  organi- 
zation and  better  financing  for  in-service  education  for 
teachers.  And  it  identified  the  importance  of  "leadership 
training"  and  of  the  principal  in  attracting  and  keeping 
good  teachers. 

The  report's  impact  was  lost  in  the  turmoil  in  the 
schools  during  the  late  1960s  and  early  1970s.  Although 
its  message  was  heard  in  many  areas  of  the  state,  it  failed 
to  galvanize  the  legislature,  the  governing  boards,  or  the 
teachers  into  asserting  the  need  to  improve  education  and 
to  increase  the  prestige  of  teaching.  Nevertheless,  the 
report  was  an  important  milestone  and  a  key  part  of  the 
long  history  of  strengthening  the  central  role  of  education 
and  the  schools  in  North  Carolina. 

Soon  after  the  Board  of  Governors  of  The  Univer- 
sity of  North  Carolina  was  established  in  1972,  it  initi- 
ated a  comprehensive  review  of  teacher  education  pro- 
grams in  the  University  system.  The  report  of  the  Teacher 
Education  Review  Program  (TERP),  issued  in  October, 
1977,  included  several  major  recommendations  and  re- 
forms." General  recommendations  called  for  improved 
coordination  between  the  public  schools  and  the  Univer- 
sity: establishment  of  a  University  Council  on  Teacher 
Education:  strengthened  admissions,  retention,  and  exit 
standards  for  teacher  education  programs:  improved  ac- 
cess to  critical  graduate  programs:  the  discontinuation  of 
a  significant  number  of  inadequate  education  degree 
programs:  national  accreditation  of  the  University's 
teacher  education  programs:  and  requirements  for  im- 
provement in  1 15  education  degree  programs  in  need  of 
strengthening.  The  TERP  report  alerted  the  education 
community  that  program  improvement  was  in  order  and 
that  teacher  education  and  strong  public  schools  were 
high  priorities  of  the  Board  of  Governors. 

One  of  the  state's  more  significant  statewide  reform 
activities,  a  detailed  plan  for  teacher  education,  emerged 
in  1981  as  the  report  of  the  Liaison  Committee  on  the 
Quality  Assurance  Program  (QAP),  established  for  that 
task  by  the  State  Board  of  Education  and  the  Board  of 
Governors  of  The  University  of  North  Carolina.^  The 
QAP  was  initiated  in  1978  by  a  resolution  adopted  jointly 


3.  North  Carolina  Education  Commission.  Today  and  Tomorrow — 
Education  in  North  Carolina  (Raleigh.  N.C.:  1948). 

4.  North  Carolina  Board  of  Higher  Education.  Report  of  tlic  North 
Carolina  Board  of  Hi  filter  Education  (Raleigh.  N.C.;  1961). 

5.  Study  Commission  on  the  Public  School  System  of  North  Carolina, 
A  Child  Well  Taught  (Raleigh.  N.C.:  1969). 


6.  Teacher  Education  Review  Program.  The  Ediicatii 
of  Teachers  and  Other  Educational  Personnel  in  The  Univ 
Carolina  (Chapel  Hill.  N.C.:  UNC.  1977) 

7.  Liaison  Committee,  Qitality  Assurance  Program,  Liaison  Con, 
tee  Report  (Chapel  Hill.  N.C.:  1981). 
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'  by  the  two  boards,  which  called  for  a  "systematic,  con- 
tinuous, and  extended  approach  to  quality  assurance  in 
North  Carolina."  Much  of  the  impetus  for  that  activity 
came  from  the  late  Elizabeth  D.  Koontz,  then  assistant 
state  superintendent  of  public  instruction  and  former 
president  of  the  National  Education  Association. 

While  not  specifically  a  review  of  education  pro- 
grams alone,  the  1983  landmark  report  of  the  Commis- 
sion on  the  Future  of  North  Carolina,  spearheaded  by 
William  C.  Friday,  identified  education  as  first  on  the 
minds  of  most  North  Carolinians  as  they  registered  their 
hopes  for  the  future  of  our  state.**  "Basic  education  for 
all"  became  a  central  theme  of  the  commission's  report, 
and  "teacher  quality"  became  its  main  concern.  The  re- 
port asked  for  expansion  of  the  QAP,  more  emphasis  on 
academic  disciplines  in  teacher  training  programs,  and 
better  salaries  for  teachers. 

Close  upon  the  heels  of  these  two  reports  came  the 
1984  report  and  recommendations  of  the  North  Carolina 
Commission  on  Education  for  Economic  Growth.'^  Under 
the  leadership  of  Governor  James  B.  Hunt,  Jr..  and  fol- 
lowing the  work  of  the  Task  Force  on  Education  for 
Economic  Growth  of  the  Education  Commission  of  the 
\  States,  the  report  sparked  new  interest  in  public  school 
reforni  in  North  Carolina  and  continued  the  refomn  of 
teacher  education  as  well.  Building  upon  the  QAP,  the 
commission's  report  (and  the  state  legislation  it  triggered) 
focused  on  improving  the  prestige  and  attractiveness  of 
teaching  as  a  profession,  improving  the  conditions  of 
teaching,  and  initiating  special  new  programs  to  strengthen 
the  teacher  and  administrator  corps — including  a  net- 
work of  ten  Mathematics  and  Science  Education  centers 
to  provide  in-service  education  and  professional  devel- 
opment for  math  and  science  teachers;  a  North  Carolina 
Center  for  the  Advancement  of  Teaching  to  offer  aca- 
demic and  intellectual  renewal  to  career  teachers  and  to 
increase  their  prestige;  a  Principals"  Executive  Program 
at  The  University  of  North  Carolina  at  Chapel  Hill  to  en- 
sure intensive  management  training  for  principals  and 
senior  school  administrators;  two  Rural  Education  insti- 
tutes to  assist  rural  schools  in  improving  their  operations, 
curriculum,  and  personnel  development  activities;  and 
sixteen  pilot  programs  for  the  career  development  of 
teachers.  Few  reports  in  twentieth-century  North  Caro- 


Commis,sion  on  the  Future  of  North  Carolina,  Report  of  the  Com- 
7  the  Future  of  North  Carolina:  Goals  and  Recommendations  for  the 
Year  2000.  Citizen  Summary  (Raleigh.  N.C.:  N.C.  Dept.  of  Administration. 

y.  Nonh  Carolina  Commission  on  Education  for  Economic  Growth. 
Education  for  Economic  Growth:  An  Action  Plan  for  North  Carolina  (Raleigh, 
N.C:  19S4). 


lina  produced  as  many  new  ideas  and  resources  for  the 
education  profession  as  did  this  one. 

Recent  Efforts 

In  the  aftermath  of  the  Elementary  and  Secondary 
School  Reform  Act  of  the  1984  General  Assembly  (which 
included  several  major  reforms,  the  principal  one  being 
the  Basic  Education  Program  adopted  by  the  General  As- 
sembly in  1985),  a  new  interest  in  further  improvement 
of  teacher  education  programs  emerged.  The  General 
Assembly  once  again  called  upon  the  Board  of  Governors 
of  The  University  of  North  Carolina  to  form  a  task  force  to 
conduct  a  comprehensive  study  of  current  standards  and 
practices  related  to  the  preparation  of  teachers  in  North 
Carolina  and  to  recommend  needed  revisions  "to  make 
the  course  of  study  more  rigorous  and  more  effective."'" 

The  task  force's  report  The  Education  of  North 
Carolina's  Teachers,  was  adopted  by  the  Board  of  Gov- 
ernors in  November,  1986,  and  by  the  North  Carolina 
General  As.sembly  in  its  1987  session."  Over  $2.6  mil- 
lion was  appropriated  to  the  State  Board  of  Education 
and  the  Board  of  Governors  for  the  1987-89  biennium  to 
begin  a  six-year  implementation  plan.  In  February,  1989, 
a  joint  committee  of  the  two  boards  reported  on  progress 
in  putting  the  task  force  report  to  work  during  the  first 
two  years. '- 

The  State  Board  of  Education  has  established  a  Pro- 
fessional Practices  Commission,  initiated  a  validation 
study  of  the  National  Teacher  Examination  (NTE),  re- 
vised its  policies  and  procedures  for  reviewing  and  ap- 
proving teacher  education  programs,  established  a  proc- 
ess for  national  accreditation  of  institutional  programs, 
expanded  school-college  partnership  activities,  and  taken 
steps  to  improve  the  administration  of  certification  pro- 
cedures and  the  NTE. 

The  Board  of  Governors  has  established  nine  model 
clinical-teaching  programs,  four  summer  student-teach- 
ing demonstration  programs,  a  statewide  program  of 
school-based  research,  a  distinguished  visiting  scholar 
program,  and  five  training  conferences  to  prepare  institu- 
tions for  accreditation  by  the  National  Council  for  the 
Accreditation  of  Teacher  Education.   In  addition,  the 

10.  1985  N.C.  Sess.  Laws  479.  §  72. 

1 1 .  Task  Force  on  the  Preparation  of  Teachers,  The  Education  of  North 
Carolina's  Teachers:  A  Report  to  the  1987  North  Carolina  General  Assembly 
(Chapel  Hill.  N.C:  UNC  Board  of  Governors.  1986). 

12.  Joint  Coniniiilec  mi  Te:icher  BducatKin.  ScniJ  Antiii.il  Report  of 
the  Joint  Con, mituc  <'i:  I  c,i<  lici  EJiuannii  .4  ilic  H,jjiJ  ,■!  Cnciii,'!-.  of  The 
University  of  N, nil,  Cuinlinu  and  the  Stale  Board  of  Edii,  atioii  iChapel  Hill. 
N.C:  1989). 
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Joint  Committee  on 

1 

Teacher  Education 

Name 

Affiliation 

Ms.  Geneva  J.  Bowe 

UNC  Board  of  Governors 

Dr.  James  B.  Chavis 

State  Board  of  Education 

Dr.  J.  Earl  Danieley 

UNC  Board  of  Governors 

Mr.  Charles  Z.  Flack.  Jr. 

UNC  Board  of  Governors 

Ms.  Cary  C.  Owen 

State  Board  of  Education 

Dr.  Prezell  R.  Robinson 

State  Board  of  Education 

Ms.  Norma  Tumage,  Cochair 

State  Board  of  Education 

Mr.  David  J.  Whichard  11, 

Cochair 

UNC  Board  of  Governors 

University's  president  has  completed  a  special  study  of 
doctoral  programs  in  education  for  senior  school  admin- 
istrators, and  two  additional  studies  have  been  initiated — 
one  of  techniques  for  assessing  aptitude  for  teaching  and 
another  of  techniques  for  motivating  students  to  achieve 
and  to  learn.  Admissions  standards  for  teacher  education 
programs  have  been  strengthened  and  by  July,  1990,  a 
second  major  in  a  basic  academic  discipline  will  be  re- 
quired of  all  education  majors  enrolled  in  The  University 
of  North  Carolina. 

The  plans  for  the  third  and  fourth  years  of  imple- 
mentation are  fairly  straightforward:  (1)  to  complete  ini- 
tial steps  taken  toward  strengthening  the  academic  com- 
ponent of  undergraduate  education  degree  programs  in 
the  University;  (2)  to  continue  preparations  and  institu- 
tional self-studies  required  for  all  colleges  and  universi- 
ties to  achieve  national  accreditation  for  their  teacher 
education  programs:  (3)  to  set  the  agenda  for  the  new 
Professional  Practices  Commission:  (4)  to  establish  a 
network  of  model  teaching  programs;  (5)  to  continue  to 
build  and  strengthen  the  Teaching  Fellows  Program  (a 
program  of  $5,000  annual  scholarships  to  attract  out- 
standing high  school  graduates  into  teacher  education 
and  into  teaching  careers)  under  the  supervision  of  the 
Public  School  Forum  of  North  Carolina;  (6)  to  establish 
new  professional  doctoral  programs  for  senior  school  ad- 
ministrators (including  an  essential  fellowship  program 
for  public  school  personnel):  (7)  to  expand  the  Distin- 


guished Visiting  Scholars,  the  School-Based 
Research,  and  the  School-College  Partner- 
ship programs  initiated  in  1987;  and  (8)  to 
improve  coordination  among  the  several  ini- 
tiatives taken  since  1982  toward  strength- 
ening in-service  education  for  teachers  and 
administrators. 

Of  course,  resources  are  needed  to 
sustain  these  initiatives  and  to  begin  im- 
plementation of  a  few  new  recommenda- 
tions. The  joint  committee  continues  to  seek 
support  for  Board  of  Governors  and  State 
Board  of  Education  activities  from  the  North 
Carolina  General  Assembly. 

Conclusion 

The  Joint  Committee  on  Teacher  Education  has 
proved  to  be  a  very  effective  mechanism  for  facilitating 
the  collaborative  work  of  the  UNC  Board  of  Governors 
and  the  State  Board  of  Education.  Indeed,  the  sustained 
effort  to  improve  teacher  education  in  North  Carolina  has 
pulled  the  two  boards  together  as  no  other  issue  has.  The 
intense  interest  of  the  members  of  each  board  has  made  ( 
policy  and  procedural  change  less  difficult,  more  timely, 
and  more  cost  effective. 

Clearly,  North  Carolina  has  had  teacher  education 
on  its  mind  for  nearly  a  century.  But  never  before  have 
the  revisions  been  so  significant,  the  reforms  more  effec- 
tive, or  the  involvement  of  the  academic,  governmental, 
business,  and  educational  special  interest  communities  so 
deep  and  abiding.  It  is  important  that  their  interest  and 
support  do  not  flag.  It  is  essential  that  the  legislature  and 
the  public  continue  to  support  the  resources  needed  and 
the  constructive  change  that  is  now  in  progress.  In  the 
long  pull  of  history,  educational  change  appears  incre- 
mental. And  within  this  gradual  process  North  Carolina 
continues  to  be  a  beacon  of  educational  leadership  in  the 
South — from  the  early  meetings  in  Winston-Salem  to  the 
current  debates  on  educational  reform  in  the  1989  Gen- 
eral Assembly.  ■ 


(( 


Child  Custody 
and  Related  Issues 


by  Janet  Mason 


A 


child's  living  anangements  and  legal  status  in  rela- 
tion to  his  or  her  parents  or  caretakers  are  relevant  to  the 
child's  status  as  a  student  in  a  variety  of  ways.  When  a 
child's  living  arrangement  is  something  other  than  an 
intact,  two-parent  family,  questions  may  arise  about  rights 
of  access  to  the  child,  educational  decision  making,  or 
even  the  name  by  which  the  child  should  be  called.  This 
article  will  discuss  custody  and  related  legal  issues  that 
schools  might  encounter.' 

Age  and  Status 

Age  of  Majority;  Parental  Control.  The  age  of 

majority  in  North  Carolina  is  eighteen.-  Anyone  under 
that  age  is  legally  a  minor  and,  unless  emancipated  as 
explained  below,  has  legal  rights  and  responsibilities 
that  are  different  from  those  of  adults.-  Because  minors 
are  legally  dependent,  they  ordinarily  are  in  the  custody 
of  their  parents  or  parent  or  some  other  person  who  has 


The  author  is  an  Insiituie  of  Government  faculty  member  who  special- 
izes in  juvenile  and  social  services  law. 

1 .  This  article  will  not  discuss  student  records  or  attendance.  For  in- 
formation on  those  issues,  see  Joan  G.  Brannon.  "Student  Records:  Six  Years 
after  Buckley,"  School  Law  Bulletin  12  (January  1981):  1.  12-15.  20:  Joan  G. 
Brannon,  "Student  Records:  Proposed  School  Board  Policy  to  Comply  with 
New  Regulations."  School  Liiw  Bulletin  S  (January  1977):  1,6-11;  and  Ann  L. 
Majestic.  "Student  Attendance  and  Admission."  School  Law  Bulletin  19  (Fall 
1988):  1-6. 

2.  N.C.  Gen.  Stat.  S  48A-2.  Hereinafter  the  General  Statutes  will  be 
cited  as  G.S. 

i.  The  status  of  being  a  minor  is  considered  a  legal  disability.  Minors 
cannot,  for  example,  represent  themselves  in  court  actions,  bind  themselves  by 
contract,  or  give  valid  consent  for  most  purposes,  as  adults  can.  On  the  other 
hand,  minors  (1)  are  entitled  to  care  and  support  from  Iheu  parents;  (2)  if 
under  age  sixteen,  are  treated  differently  from  aduli-  «heii  thc>  engage  in 
crmimal  conduct;  and  (3)  receive  special  protection  from  the  state  becau-se  ot 
iheir  dependency. 


care  and  control  of  them.  State  law  provides  that  any 
child  under  the  age  of  eighteen,  unless  the  child  is  mar- 
ried or  is  serving  in  the  armed  services  or  has  been 
emancipated,  is  "subject  to  the  supervision  and  control 
of  his  parents."^ 

As  many  parents  can  attest,  having  the  right  to  su- 
pervise and  control  a  minor  and  being  able  to  do  so  are 
not  necessarily  the  same.  Children  under  the  age  of  six- 
teen who  run  away  from  home  or  are  beyond  the  control 
of  their  parents  are  subject  to  special  procedures,  includ- 
ing court  action,  under  the  North  Carolina  Juvenile  Code.-^ 
Although  sixteen-  and  seventeen-year-olds  are  not  sub- 
ject to  those  procedures  and  may  be  more  difficult  to 
control,  they  do  not  have  a  right  to  leave  home,  and  their 
parents  may  not  "wash  their  hands"  of  them.^  Further- 
more, a  statute  that  imposes  on  parents  liability  of  up  to 


4.  G.S.  110-44.1  and  110-44.2. 

.5.  See  Janet  Mason.  "Delinquent  and  Undisciplined  Juveniles."  in 
Education  Law  in  North  Carolina,  ed.  Robert  E.  Phay  (Chapel  Hill.  N.C: 
Institute  of  Government.  1988);  and  Janet  Mason,  "Juvenile  Justice  and  Nonh 
Carolina  Schools."  Sc/iort/ tan- Bw//e^H  15  (October  1984):  1.  1.V22. 

6.  G.S.  1 10-44.4  provides  a  little-used  civil  court  procedure  for  en- 
forcing parental  supervision  and  control  in  some  circumstances.  A  parent  (or 
a  guardian  or  person  standing  in  loco  parentis  to  the  child— see  page  9)  can 
file  a  verified  complaint  Initiating  a  civil  action  in  the  district  court  of  the 
county  where  the  child  can  be  found,  alleging  that  the  child  has  left  home  and 
refuses  to  return  and  comply  with  the  parent's  (or  other  plaintiffs)  direction 
and  control.  The  procedure  apparently  is  not  available  if  the  child  is  still  at 
home  but  refuses  to  comply  with  the  parent's  direction  and  control,  although 
such  use  would  be  consistent  with  enforcing  the  "parental  control"  provision 
of  G.S.  1 10-44.1.  The  coun  may  order  the  minor  to  appear  before  the  court 
and  may  order  the  sheriff  to  enter  any  place  to  search  for  the  child,  to  serve  the 
appearance  order,  and  to  take  custody  of  the  child  to  bring  him  or  her  before 
the  court.  The  court  can  enter  appropriate  orders  that  remain  in  effect  until  the 
child  is  eighteen  or  the  court  enters  further  orders.  Individuals  other  than  the 
child  who  are  named  as  defendants  may  be  ordered  not  to  harbor  or  keep  the 
child  or  allow  the  child  to  remain  on  their  premises  or  in  their  home.  The 
court's  orders  are  enforceable  by  contempt. 
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$L000  for  a  minor's  malicious  or  willful  injury  to  a 
person  or  destruction  of  property  implicitly  assumes 
parental  control.' 

Emancipation.  When  a  minor  is  emancipated,  the 
parents  are  relieved  of  all  legal  duties  and  obligations  and 
are  divested  of  all  rights  in  relation  to  the  child/  An 
emancipated  minor  can  make  contracts  and  conveyances, 
sue  and  be  sued,  and  transact  business  as  if  an  adult. '^ 
Thus,  for  purposes  of  consent  and  decision  making  for 
which  schools  ordinarily  look  to  a  minor's  parents,  an 
emancipated  minor  has  the  same  status  as  a  student  who 
is  eighteen  or  older.'" 

In  North  Carolina,  there  are  two  ways  for  a  minor  to 
become  emancipated — by  marriage  or  by  a  decree  of 
emancipation  entered  by  a  district  court  judge.  A  sixteen- 
or  seventeen-year-old  may  marry  in  this  state  if  written 
consent  is  given  by  ( 1 )  either  parent,  if  the  minor  lives 
with  both  parents;  (2)  the  parent  with  whom  the  minor 
lives,  if  the  minor  lives  with  only  one  parent:  or  (3)  the 
person,  agency,  or  institution  that  has  legal  custody  of  the 
minor,  stands  in  loco  parentis  (see  page  9),  or  is  the 
minor's  guardian."  If  a  minor  age  twelve  to  eighteen  is 
pregnant  or  has  given  birth,  she  and  the  father  of  her 
child  may  marty  if  she  has  the  kind  of  consent  described 
above  or  consent  from  the  county  social  services  direc- 
tor in  the  county  where  she  or  the  father  of  her  child 
resides. '- 

Court-decreed  emancipation''  is  available  only  to 
sixteen-  and  seventeen-year-olds.  A  district  court  pro- 
ceeding for  emancipation  may  be  initiated  only  by  the 
minor;'"*  however,  the  minor's  parent,  guardian,  or  custo- 


7.  G.S.  1-538.1.  The  statute  does  not  apply  to  a  parent  whose  custody 
and  control  have  been  removed  by  court  order  or  contract.  Another  statute, 
G.S.  1  l.'>C-.'i2.^,  makes  a  minor's  parent  or  legal  guardian  liable  for  up  to 
$5,000  for  the  minor's  willful  or  grossly  negligent  damage  to  or  destruction  of 
school  property. 

8.  G.S.  7A-724.  An  emancipated  minor  retains  the  right  to  inherit 
from  his  or  her  parents  by  intestate  succession — that  is.  if  they  do  not  have 
wills — and  is  not  relieved  from  the  duty,  set  out  in  G.S.  14-.^26. 1.  to  maintain 
and  support  the  parents  if  they  become  dependent. 

9.  hi. 

10.  For  a  discussion  of  attendance  policies  for  eighteen-year-olds,  see 
Trudy  Ennis.  "Attendance  Policies:  Are  Eighteen-Year-Olds  Entitled  to  Dif- 
ferent Treatment?"  School  Law  Bulletin  17  (Fall  1986):  7-12. 

11.  G.S.  51-2(a).  If  the  minor  has  a  judicial  decree  or  certificate  of 
emancipation,  consent  is  not  required.  For  further  explanation  of  North  Caro- 
lina marriage  laws,  see  Janet  Mason,  North  Carolina  Marriage  Laws  and  Pro- 
cedures (Chapel  Hill.  N.C.:  Institute  of  Government.  1984). 

12.  G.S.  51-2(b). 

1-3.  Emancipation  provisions,  which  are  part  of  the  North  Carolina 
Juvenile  Code,  are  in  Article  56  of  G.S.  Chapter  7A  (G.S.  7A-71 7  through  7A- 
726). 

14.  The  minor  must  have  resided  in  the  county  in  which  the  action  is 
brought  for  six  months  immediately  preceding  the  filing  of  the  petition  [G.S. 


dian  is  a  necessary  party  and  must  be  given  notice  and  an  ' 
opportunity  to  participate  in  the  proceeding.  The  minor 
seeking  emancipation  has  the  burden  of  proving  that 
emancipation  is  in  his  or  her  best  interest.  The  judge  may 
order  an  evaluation  of  the  minor's  physical  or  mental 
condition  and  is  required  to  consider  the  following  fac- 
tors: (1)  the  parents'  need  for  the  minor's  earnings,  (2) 
the  minor's  ability  to  function  as  an  adult,  (3)  the  minor's 
need  to  contract  as  an  adult  or  to  marry,  (4)  the  minor's 
employment  status  and  stability  of  living  artangements, 
(5)  family  discord  that  may  threaten  reconciliation  of  the 
minor  with  the  family,  (6)  the  minor's  rejection  of  paren- 
tal supervision  or  support,  and  (7)  the  quality  of  parental 
supervision  or  support.  The  court's  order  granting  or 
denying  a  decree  of  emancipation  may  be  appealed  to  the 
court  of  appeals.  An  emancipation  decree  that  is  not 
appealed  or  that  becomes  final  following  an  appeal  is 
iiTevocable. 

Child  Incapable  of  Self-Support.  The  legal  de- 
pendency of  some  children  continues  beyond  age  eight- 
een. G.S.  50-13.8  provides  that  "[f]or  purposes  of  cus- 
tody, the  rights  of  a  person  who  is  mentally  or  physically 
incapable  of  self-support  upon  reaching  his  majority  shall 
be  the  same  as  a  minor  child  for  so  long  as  he  remains  ( 
mentally  or  physically  incapable  of  self-support."  This  ^ 
suggests  that  parents  have  both  the  right  and  an  obliga- 
tion to  maintain  custody,  supervision,  and  control  of 
certain  handicapped  or  disabled  children  after  they  reach 
age  eighteen.  The  statute's  awkward  wording — referring 
to  the  child's,  instead  of  the  parents',  custody  rights  and 
addressing  custody  in  terms  of  capacity  for  self-support — 
is  due  in  part  to  a  1979  amendment  that  deleted  reference 
to  these  children's  right  to  continued  support."  If  a  child 
who  reaches  majority  is  incompetent,  parents  or  others 
may  petition  the  court  for  an  adjudication  of  incompe- 
tence and  appointment  of  a  guardian."' 

Custodial  Relationships 
and  Rights 

Custody  generally  refers  to  physical  possession  or 
control  of  a  child  and  responsibility  for  supervising  and 
caring  for  the  child.  Sometimes  the  term  physical  custody 

7A-717].  The  required  contents  of  the  petition  are  set  out  in  G.S.  7A-718;  they 
include  the  minor's  "reasons  for  requesting  emancipation"  and  "plan  for 
meeting  his  own  needs  and  living  expenses." 

15.  1979  N.C.  Sess.  Laws  838,  §  29.  ,   a 

16.  Sfc  G.S.  Chapter  35A.  The  law  permits  petitioning  for  an  adjudica-      (   | 
tion  of  incompetence  and  appointment  of  a  guardian  within  the  six  months 
before  an  incompetent  child  reaches  majority  as  well  as  after  he  reaches 
majority  [G.S.  35A-1225]. 
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'  is  used  for  de  facto  arrangements,  such  as  when  there  has 
been  no  legal  determination  of  custody  or  when  the  child 
is  with  someone  other  than  the  person  to  whom  a  court 
has  awarded  custody.  Court-ordered  custody  is  some- 
times referred  to  as  legal  custody}^ 

Today  it  is  clear  in  most  areas  and  safest  to  assume 
in  others  that  the  parents  have  equal  rights  and  authority 
in  relation  to  their  children."^  Several  statutory  provi- 
sions support  this  position.  In  a  custody  dispute  between 
parents,  there  is  no  presumption  in  favor  of  either  par- 
ent.'" Since  1981  the  state's  child-support  law  has  pro- 
vided that  both  parents,  not  just  the  father,  are  "primarily 
liable"  for  a  child's  support.-"  As  stated  above,  the  law 
provides  that  a  child  under  the  age  of  eighteen — unless 
married,  serving  in  the  armed  services,  or  emancipated — 
is  subject  to  the  supervision  and  control  of  "his  parents."-' 

As  much  as  has  been  written  by  appellate  courts  and 
others  about  custody  rights  and  issues,  there  is  surpris- 
ingly little  authority  interpreting  what  it  means  to  have 
custody  of  a  child.  Some  of  the  uncertainty  regarding  the 
rights  of  custodial  and  noncustodial  parents  has  been  ad- 
dressed by  statute.  A  1987  rewrite  of  G.S.  50- 13.2(b) 
added  the  following  provision  to  the  custody  laws: 
j  "Absent  an  order  of  the  court  to  the  contrary,  each  parent 
shall  have  equal  access  to  the  records  of  the  minor  child 
involving  the  health,  education,  and  welfare  of  the  child." 
Another  statute  makes  clear  that  a  noncustodial  parent 
retains  the  right  to  reasonable  visitation  with  the  child — 
a  right  that  the  court  may  deny  only  after  finding  that  the 
parent  "is  an  unfit  person  to  visit  the  child  or  that  such 
visitation  rights  are  not  in  the  best  interest  of  the  child. "" 
Both  custodial  and  noncustodial  parents  have  a  support 
obligation  toward  the  child.-' 

The  remainder  of  this  section  will  examine  several 
kinds  of  custodial  arrangements  and  other  legal  relation- 
ships that  schools  might  encounter. 


17.  Sometimes  the  courts  distinguish  between  legal  and  physical 
custody.  See.  e.g..  Thomas  v.  Thomas,  259  N.C.  461.  467.  130  S.E.2d  871, 
876.  (1963).  upholding  a  trial  couil"s  order  awarding  custody  of  two  children 
to  the  father  on  condition  that  physical  custody  be  vested  in  the  maternal 
grandparents. 

18.  Under  common  law.  the  father's  parental  authority  and  right  to 
custody  and  his  parental  responsibilities  were  greater  than  the  mother's.  See. 
e.f;..  In  re  TenHoopen,  202  N.C.  223.  226-7.  162  S.E.  619.  620  (1932). 
However,  one  line  of  cases  acknowledged  a  maternal  preference  in  custody 
disputes,  especially  those  involving  young  children.  Sec.  f ,?..  Spence  v.  Dur- 
ham. 283  N.C.  671.  198  S.E.2d  537  (1973). 

19.  G.S.  .50-13.2(a). 

20.  G.S.  50-13.4(b). 

21.  G.S.  110-44.1  and  110-44.2. 

22.  G.S.  50-13,.5(i). 

23.  G.S.  50-13.4. 


Two-Parent  Families.  When  children  live  with  both 
of  their  parents,  issues  relating  to  custody  and  decision 
making  will  not  arise  frequently  in  the  school  setting. 
Generally,  when  parental  consent  or  authorization  is  re- 
quired, it  is  sufficient  to  obtain  it  from  either  parent, 
although  there  may  be  occasions  when  documentation  of 
both  parents'  consent  is  preferable.  If  the  parents  actively 
take  different  positions — for  instance,  if  the  father  abso- 
lutely refuses  to  consent  to  his  son's  playing  football  and 
the  mother  is  equally  adamant  that  he  will  play — they 
should  be  encouraged  to  resolve  their  differences  through 
counseling,  mediation,  or  other  resources.  Situations  in 
which  they  are  not  able  to  do  so  must  be  dealt  with  on  a 
case-by-case  basis,  in  consultation  with  the  school  attor- 
ney if  necessary. 

Separated  or  Divorced  Parents.  When  parents 
separate  or  divorce,  unless  something  happens  to  define 
their  rights  differently,  they  continue  to  have  equal  rights 
to  custody  and  control  of  their  children.  Parents  may 
agree  to  a  custody  arrangement  in  a  separation  agreement 
or  consent  judgment.-^  Such  an  agreement  may  simply 
provide  that  one  parent  is  to  have  custody  and  the  other 
reasonable  visitation  rights,  or  it  may  go  on  for  pages 
detailing  each  parent's  rights  and  responsibilities.  A  sepa- 
ration agreement  is  a  contract  and  is  legally  binding  on 
the  parties,  although  a  court  that  is  considering  a  custody 
matter  is  not  bound  by  the  parties'  agreement.-'  A  con- 
sent judgment  results  when  the  parties'  agreement  is  in- 
corporated into  a  court  order  that  is  signed  by  a  judge;  it 
has  the  same  effect  as  any  other  court  order.-''  When 
parents  divorce,  the  divorce  judgment  may  or  may  not 
address  custody  of  their  children. 

Court  Orders  for  Custody.  The  district  court  may 
decide  custody  disputes  between  parents  or  disputes  in- 
volving others  claiming  a  right  to  custody  of  a  child.-' 
The  court's  responsibility  in  this  kind  of  civil  action  is  to 
award  custody  to  the  person  or  agency  that  "will  best 
promote  the  interest  and  welfare  of  the  child."  Like  a 
tion  agreement,  a  court  order  for  custody  may 


24.  Some  parents  reach  agreements  through  mediation,  a  process  m 
which  a  neutral  mediator  helps  the  parties  resoK  e  disputes.  Pursuant  to  legis- 
lation establi.shing  two  pilot  programs,  all  custod\  cases  filed  in  Mecklenburg 
and  Gaston  county  couns  are  referred  to  niedialion  before  they  are  heard  in 
court.  The  parties'  agreement,  if  one  is  reached,  ma)  be  converted  by  the  par- 
ties' attorneys  into  a  consent  order  for  signature  by  a  judge.  In  Mecklenburg 
County,  the  .iL-iwiiKni  i  relerred  to  as  a  purciitinx  cigreemeiit  and  avoids 
usins  the  tenii .  ;-  j../-  IiisIcj.I.  in  an  effort  to  axoid  the  win-lose  perception  of 
iTiost  custody  b.uilLs,  it  loLiises  on  uhat  the  parties  and  the  child  will  do. 

25.  See.  e.f-..  Williams  v.  Williams.  261  N.C.  48,  134  S.E.2d  227 
(1964). 

26.  See  Walters  v.  Walters.  307  N.C.  381.  298  S.E.2d  338  (1983). 

27.  See  G.S.  50-13.1  through  50-13.8. 
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simply  award  custody  to  one  party  and  acknowledge  the 
other  party's  right  to  reasonable  visitation,  or  it  may 
include  detailed  directives  regarding  the  parties"  rights 
and  responsibilities.  The  court  is  required  to  consider 
ordering  joint  custody  to  the  parents  at  the  request  of 
either  parent,  and  the  court  may  order  joint  custody  in 
any  case.-**  As  noted  earlier,  even  if  one  parent  is  granted 
exclusive  custody,  unless  the  court  order  provides  other- 
wise, the  noncustodial  parent  has  visitation  rights-'^  and 
the  parents  are  entitled  to  equal  access  to  records  in- 
volving the  child's  health,  education,  and  welfare.^"  Court 
orders  for  custody  are  never  considered  final.  The  court's 
obligation  to  protect  the  child's  best  interest  contin- 
ues, and  the  court  may  modify  a  custody  order  upon  a 
showing  of  changed  circumstances  affecting  the  child's 
welfare." 

Children  Born  out  of  Wedlock.  When  a  child  is 
bom  to  a  woman  who  is  not  married  to  the  child's  father, 
legally  the  child  is  considered  to  be  born  out  of  wed- 
lock?- If  the  mother  is  married  when  the  child  is  bom, 
her  husband  is  strongly  presumed  to  be  the  child's  father. 
But  that  presumption  may  be  rebutted,  and  if  he  is  not  in 
fact  the  father,  that  child  is  bom  out  of  wedlock.""  Once 
the  patemity  of  a  child  bom  out  of  wedlock  is  legally 
established,  the  father's  rights  and  responsibilities  in  re- 
lation to  the  child  are  the  same  as  if  the  child  had  been 
bom  in  wedlock."  Thus  he  has  an  obligation  to  support 
the  child  and  may  lawfully  have  or  seek  custody  of  the 
child. 

The  proper  legal  determination  of  a  child's  patemity 
is  important  to  the  child  in  a  variety  of  ways.  It  may 
affect  his  or  her  right  to  receive  child  support,  inheritance 
rights,  eligibility  for  Social  Security  or  other  benefits, 
and  the  child's  knowledge  of  his  or  her  heritage,  medical 
history,  and  extended  family.  There  are  several  ways  in 
which  a  child's  patemity  can  be  legally  established  and  a 
number  of  statutes  relating  to  patemity,  including  the 
following: 

1 )  Patemity  may  be  detemiined  by  the  court  as  part 
of  a  criminal  prosecution  for  nonsupport  of  a  child 
bom  out  of  wedlock  [Article  1,  G.S.  Chapter  49]. 

28.  G.S.  50-13. 2(a)  and  (b).  The  statute  does  not  define  joini  custody. 

29.  G.S.  50-13.5(1). 

30.  G.S.  50-13.2(b). 

31.  G.S.  50-13.7  and  cases  decided  thereunder. 

32.  Some  statutes  and  case  law  still  use  the  term  illegitimure  or  even 
bastard  to  refer  to  such  children,  but  those  terms  are  not  preferred. 

33.  In  re  Locklear,  314  N.C.  412,  334  S.E.2d  46  (1985);  Wright  v. 
Gann.  27  N.C.  App.  45,  217  S.E.2d  761,  cert,  denied,  288  N.C.  513.  219 
S.E.2d  348(1975). 

.34.  Sec  G.S.  49-15. 


2)  The  father  may  initiate  a  proceeding  before  the 
clerk  of  superior  court  seeking  to  have  the  child 
declared  legitimate  [G.S.  49-10]. 

3)  If  the  father  and  the  child's  mother  marry  after 
the  birth  of  the  child,  the  child  automatically 
becomes  legitimate  [G.S.  49-12]. 

4)  The  father,  the  mother,  the  child,  or  the  personal 
representative  of  the  mother  or  child  may  bring  a 
civil  action  in  district  court  to  establish  patemity. 
which  may  include  a  claim  for  child  support 
[Article  3,  G.S.  Chapter  49]. 

5)  The  father's  written  acknowledgment  of  pater- 
nity and  the  mother's  swom,  written  affimiation 
of  his  patemity,  if  approved  by  a  district  court 
judge  and  filed  with  the  court,  have  the  same 
effect  as  a  judgment  of  the  court  establishing 
patemity  [G.S.  110-132]. 

6)  A  father's  consent  to  the  child's  adoption  will  be 
required  only  if.  before  the  filing  of  the  adoption 
petition,  (a)  patemity  has  been  established  judi- 
cially or  the  father  has  acknowledged  patemity 
in  an  affidavit  that  has  been  filed  in  a  central 
registry  maintained  by  the  Department  of  Human 
Resources;  (b)  the  child  has  been  declared  le-  ( 
gaily  legitimate  or  a  petition  for  legitimation  has 
been  filed;  or  (c)  the  father  has  provided  substan- 
tial financial  support  or  consistent  care  to  the 
child  and  the  child's  mother  [G.S.  48-6{a)]. 

7)  A  child  bom  out  of  wedlock  is  treated  as  a  legiti- 
mate child  for  inheritance  purposes  if  patemity 
has  been  established  judicially  or  if  the  father, 
during  his  and  the  child's  lifetime,  has  acknowl- 
edged himself  to  be  the  child's  father  in  a  written 
statement  that  is  acknowledged  before  a  certify- 
ing officer  and  filed  with  the  clerk  of  superior 
court  in  the  county  where  he  or  the  child  lives 
[G.S.  29-19]. 

8)  A  child  who  is  bom  of  a  voidable  or  bigamous 
marriage  is  legitimate  even  if  the  marriage  is 
annulled  [G.S.  50-11.1]. 

Children  in  the  Custody  of  the  County  Social 
Services  Department.  If  the  district  court  in  a  juvenile 
proceeding  finds  that  a  juvenile  is  abused,  neglected, 
dependent,  undisciplined,  or  delinquent,  the  court  may 
place  the  child  in  the  custody  of  the  county  social  ser- 
vices department  or  some  other  person  or  agency.-*^  Such 


35.  G.S.  7A-647(2)c.  For  an  explanation  of  juvenile  proceedings,  see 
Janet  Mason.  "'Delinquent  and  Undisciplined  Juveniles"  and  "Abused  and 
Neglected  Juveniles."  in  Education  Law  in  Nortli  C"'olina.  ed.  Robert  E. 
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'  an  order  does  not  abrogate  all  of  the  parents'  rights,  and 
the  order  may  specify  their  rights  in  regard  to  visitation 
and  other  matters.  The  social  services  department  also 
may  have  custody  of  children  whose  parents  have  relin- 
quished them  for  adoption  and  who  are  awaiting  adop- 
tion, those  whose  adoptive  placements  have  failed,  those 
whose  parents'  rights  have  been  terminated  by  the  court,'" 
and  those  whose  parents  have  placed  them  voluntarily  in 
the  department's  custody.  The  Juvenile  Code  includes 
the  following  provisions  regarding  consent  on  behalf  of  a 
child  who  is  in  the  custody  of  a  county  social  services 
department: 

The  Director  [county  director  of  social  services]  may, 
unless  otherwise  ordered  by  the  judge,  arrange  for,  pro- 
vide, or  consent  to,  needed  routine  or  emergency  medical 
or  surgical  care  or  treatment.  In  the  case  where  the  parent 
is  unknown,  unavailable  or  unable  to  act  on  behalf  of  their 
child  or  children,  the  Director  may,  unless  otherwise  or- 
dered by  the  judge,  arrange  for.  provide  or  consent  to  any 
psychiatric,  psychological,  educational,  or  other  remedial 
evaluations  or  treatment  for  the  juvenile  placed  by  a  judge 
or  his  designee  in  the  custody  or  physical  custody  of  a 
county  Department  of  Social  Services  under  the  authority 
of  this  or  any  other  Chapter  of  the  General  Statutes.  Prior 

^^  to  exercising  this  authority,  the  Director  shall  make  rea- 

1  sonable  efforts  to  obtain  consent  from  a  parent  or  guard- 

■^  ian  of  the  affected  child.  If  the  Director  can  not  obtain 

such  consent,  the  Director  shall  promptly  notify  the  parent 
or  guardian  that  care  or  treatment  has  been  provided  and 
shall  give  him  frequent  status  reports  on  the  circumstances 
of  the  child.  Upon  request  of  a  parent  or  guardian  of  the 
affected  child,  the  results  or  records  of  the  aforementioned 
evaluations,  findings  or  treatment  shall  be  made  available 
to  such  parent  or  guardian  by  the  Director  unless  prohib- 
ited by  [statute].'" 

Thus,  in  determining  the  social  services  director's 
authority  to  consent  to  a  child's  psychological  or  educa- 
tional evaluation,  not  only  the  terms  of  the  court  order 
but  also  the  director's  efforts  to  obtain  consent  from  the 
child's  parent  or  guardian  may  be  important.  Clearly 
school  officials  must  rely  to  some  extent  on  the  repre- 
sentations of  social  services  officials  as  to  their  author- 
ity when  children  are  in  their  custody.  That  authority 
may  not  be  the  same  for  every  child  in  the  department's 

Phay  (Chapel  Hill.  N.C.:  Institute  of  Government,  1988);  and  Janet  Mason. 
■Juvenile  Justice  and  North  Carolina  Schools,"  School  Law  Bulletin  15  (Octo- 
ber 1984):  1.  13-22. 

36.  Article  24B  of  G.S.  Chapter  7A  contains  the  grounds  and  proce- 
dures whereby  the  court  may  completely  terminate  parents"  rights  in  relation 
^  to  Iheir  children. 

I   )  37.  G.S.  7A-647(2)c.  However,  directors  may  not  serve  as  surrogate 

"  parents  for  the  purpose  of  consenting  to  educational  .services  for  exceptional 

children  who  are  in  the  custody  of  the  social  services  department  [G.S.  1 15C- 
113.1  and  20  U.S.C.  S  141.S(b)(  1 1|. 


custody.  It  is  advisable  and  proper  for  social  services 
personnel  to  explain  the  child's  and  parents'  status  to 
school  officials  when  a  child  comes  into  the  department's 
custody. 

Most  children  in  a  social  services  department's  cus- 
tody either  remain  in  their  own  homes  with  departmental 
supervision  or  are  placed  in  licensed  foster  homes  that 
are  supervised  by  the  department,  hi  the  latter  cases  the 
department,  not  the  foster  parent,  has  legal  custody.  Local 
social  services  officials  should  assist  school  officials  in 
understanding  the  scope  of  authority  that  is  delegated  to 
foster  parents  for  dealing  with  school-related  issues. 

In  Loco  Parentis.^^  hi  loco  parentis  means,  liter- 
ally, in  the  place  of  a  parent.  It  is  not  a  very  precise  legal 
term.  Generally  it  refers  to  someone  who,  without  court 
involvement  or  sanction,  has  voluntarily  assumed  a  full- 
time,  parentlike  role  in  relation  to  a  child.  The  North 
Carolina  Juvenile  Code  defines  the  term  to  mean  "one, 
other  than  parents  or  legal  guardian,  who  has  assumed 
the  status  and  obligation  of  a  parent  without  being  awarded 
the  legal  custody  of  a  juvenile  by  a  court."'''  Whether  a 
person  stands  in  loco  parentis  to  a  child  and,  if  so,  whether 
that  person  has  the  same  authority  in  a  given  situation 
that  a  parent  would  have  must  be  detemrined  on  a  case- 
by-case  basis. 

Guardianship.  Some  children  have  legal  guardians 
whose  authority  is  very  much  like  that  of  a  parent.  There 
are  several  kinds  of  guardianship,  however,  and  a 
guardian's  authority  varies  depending  both  on  the  type  of 
guardianship  and  the  terms  of  the  court  order  establishing 
it.  A  guardian  of  the  person  will  have  authority  only  in 
relation  to  the  child's  care,  custody,  and  control.  A  guard- 
ian of  the  estate,  however,  will  have  authority  only  in 
relation  to  the  child's  property.  A  general  guardian  is 
siinply  one  who  has  authority  over  both  the  person  and 
the  estate  of  the  minor.  School  officials  are  most  likely  to 
deal  with  guardians  of  the  person  or  with  general  guardi- 
ans exercising  their  authority  as  guardians  of  the  person. 
Parents  are  the  "natural"  guardians  of  the  person  of  their 
minor  children.^"  Only  when  an  unusual  circumstance  or 
need  arises  is  someone  else  put  in  that  position. 

In  North  Carolina  there  are  two  ways  for  a  guardian 
of  the  person  to  be  appointed  for  a  minor — in  a  proceed- 
ing before  the  clerk  of  superior  court  and  in  a  juvenile 
proceeding  in  district  court.  In  a  few  instances  the  county 


38.  See  generally,  Robert  E.  Lee,  "'§  238  Persons  in  Loco  Parentis,"  in 
vol.  3  of  North  Carolina  Family  Law.  4th  ed.  (Charlottesville,  Va.;  The 
Michie  Company,  1981).  190-193. 

39.  G.S.  7A-5 17(16.1). 

40.  See  G.S.  35A-1201(a)(6). 
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social  services  director  will  be  guardian  of  a  child's  per- 
son without  any  court  action: 

When  a  minor  either  has  no  natural  guardian  or  has 
been  abandoned,  and  the  minor  requires  services  from  the 
county  department  of  social  services,  the  social  services 
director  in  the  county  in  which  the  minor  resides  or  is 
domiciled  shall  be  the  guardian  of  the  person  of  the  minor 
until  the  appointment  of  a  general  guardian  or  guardian  of 
the  person  for  the  minor  under  [Subchapter  II  of  G.S. 
Chapter  35A]  or  the  entry  of  an  order  by  a  court  of  com- 
petent jurisdiction  awarding  custody  of  the  minor  or  ap- 
pointing a  general  guardian  or  guardian  of  the  person  for 
the  minor.^' 

The  clerk  of  superior  court  has  jurisdiction  to  ap- 
point a  guardian  of  the  person  (or  general  guardian)  for  a 
minor  only  if  the  minor  has  no  natural  guardian.^-  If  the 
child  has  a  parent  living  but  someone  other  than  a  parent 
needs  to  be  given  legal  authority  in  relation  to  the  child, 
a  custody  action  or  juvenile  proceeding  in  district  court 
may  be  appropriate,  but  a  petition  to  the  clerk  for  ap- 
pointment of  a  guardian  is  not.  Whenever  a  juvenile 
petition  is  filed  alleging  that  a  juvenile  is  abused,  ne- 
glected, dependent,  undisciplined,  or  delinquent,  a  dis- 
trict court  judge  may  appoint  a  guardian  of  the  person  for 
the  juvenile  if  the  judge  finds  that  it  is  in  the  juvenile's 
best  interest  to  do  so.'*''  Unless  the  order  appointing  a 
guardian  of  the  person  provides  otherwise,  the  guardian 
is  entitled  to  the  care,  custody,  and  control  of  the  minor 
(the  wani)  and  can  provide  medical,  educational,  and 
other  kinds  of  consent  on  the  minor's  behalf. 

Adoption.  When  a  child  has  been  legally  adopted, 
the  child's  relationship  with  the  adoptive  parent(s)  is  the 
same  as  if  he  or  she  were  the  parent's  child  by  birth.  The 
birth  parent  who  has  consented  to  the  adoption  or  whose 
rights  have  been  terminated  by  the  court  is  legally  a 
stranger  and  has  no  rights  in  relation  to  the  child.  (Of 
course,  when  a  child  is  adopted  by  a  stepparent,  the  rights 
of  the  parent  who  is  married  to  the  stepparent  are  not 
affected.) 

Many  children  are  placed  for  adoption  by  a  county 
social  services  department  or  licensed  child-placing 
agency  and  are  in  the  legal  custody  of  the  agency  when 
the  placement  is  made  and  when  the  petition  for  adoption 


41.  G.S.  35A-1220. 

42.  G.S.  35A-1203(a).  A  small  exception  is  the  case  of  an  incompetent 
minor  who  is  within  six  months  of  reaching  majority.  Because  the  minor 
probably  will  need  a  guardian  when  he  or  she  becomes  an  adult,  the  law 
allows  for  incompetency  to  be  determined  and  a  guardian  to  be  appointed 
before  the  minor  reaches  majority  [G.S.  35A-1225].  Clerks  of  superior  court 
have  jurisdiction  to  appoint  a  guardian  of  the  estate  for  any  minor  [G.S.  35A- 
1203(a)]. 

43.  G.S.  7A-585. 


is  filed.  In  most  adoptions,  the  court  issues  an  interlocu- 
tory decree  of  adoption  after  an  initial  report  on  the 
child's  placement  but  before  the  adoption  is  finally  ap- 
proved.^^  The  interlocutory  decree  provides  that  the  child 
will  remain  or  be  placed  in  the  care  and  custody  of  the 
petitioners,  but  the  decree  is  provisional  and  the  child 
legally  is  a  ward  of  the  court  until  the  final  order  of 
adoption  is  entered. ^^ 

Children's  Names 

Generally  the  child's  name  as  it  appears  on  the  child's 
birth  certificate^^  is  the  name  in  which  the  child's  school 
records  should  be  kept  and  the  surname  by  which  the 
child  should  be  called.  Following  are  ways  in  which  the 
child's  name  may  be  legally  changed: 

1 )  If  a  child  is  made  legitimate  by  the  parents'  mar- 
riage subsequent  to  the  child's  birth,  the  child's 
surname  will  be  changed  at  the  parents'  request 
[G.S.  130A-1 18(c)(1)]. 

2)  If  a  child  becomes  legitimate  through  a  court 
proceeding,  the  child's  surname  will  be  changed 
if  both  parents  request  the  change  or  if  the  court 
finds  that  the  change  is  in  the  child's  best  interest 
[G.S.  BOA- 118(^(2)]. 

3)  A  parent  or  guardian  may  bring  a  proceeding 
before  the  clerk  of  superior  court  to  have  a  child's 
name  changed.  If  both  parents  are  living,  both 
parents'  consent  is  required  unless  one  of  them 
has  abandoned  the  child  [G.S.  101-2]. 

4)  When  adoptive  parents  petition  for  the  adoption 
of  a  child,  they  may  select  a  name  as  the  child's 
new  legal  name.  When  the  adoption  is  final,  a 
new  birth  certificate  is  issued  indicating  that  name 
and  the  adoptive  parents'  parentage  [G.S.  48-29]. 

In  some  cases,  the  child  may  appropriately  use  the 
new  name  while  the  adoption,  name  change,  or  legitima- 
tion proceeding  is  pending.  The  name  should  not  be 
changed  in  official  school  records,  however,  until  a  final 
court  order  or  new  birth  certificate  is  presented.  Even 
informal  use  by  school  personnel  of  a  name  that  is  not  yet 
official  or  an  assumed  name  may  not  be  appropriate  if  a 
case  to  terminate  a  parent's  rights  is  pending,  an  adoption 
or  legitimation  is  contested,  or  there  is  some  other  reason 


44.  G.S.  48-17. 

45.  G.S.  48-18. 

46.  For  provisions  relating  to  birth  certificates 
Anicle  4  of  G.S.  Chapter  L30A. 


North  Carolina,  see 
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to  believe  that  a  parent  whose  rights  have  not  been  termi- 
nated by  a  court  would  object  to  the  usage. 

If  questions  or  a  dispute  arises  about  what  name 
should  be  used  for  a  child  in  school  records  and  by 
school  personnel,  the  person  or  agency  with  legal  cus- 
tody of  the  child  and  the  school  attorney  should  be  con- 
sulted. 


Practical  Guidelines 

Predictably,  and  sadly,  some  children  become  the 
objects  of  a  tug-of-war  between  their  parents,  pawns  in 
the  parents'  battle  over  property  or  other  issues,  or  the 
subject  of  other  conflicts  and  misunderstandings  among 
adults.  Occasionally  adults  choose  the  school  as  one  of 
their  battlegrounds  and  put  school  officials  and  the  child 
in  difficult  and  stressful  situations.  It  is  impossible  to 
predict  or  forestall  all  such  situations,  the  most  frequent 
of  which  probably  is  a  parent's  request  or  demand  to 
remove  the  child  from  school  without  the  knowledge  or 
consent  of  the  other  parent.  Several  practical  guidelines, 
obvious  as  they  probably  seem,  may  be  helpful  in  mini- 
mizing the  number  and  impact  of  such  situations. ^^ 
]  When  a  child  is  enrolled,  and  annually  thereafter, 

the  school  should 

1)  Ask  for  infomiation  about  the  marital  status  of 
the  student's  parents; 

2)  Ask  for  (orconfimi  that  the  school  already  has)  a 
copy  of  the  relevant  portions  of  any  court  order, 
separation  agreement,  or  other  official  document 
affecting  the  child's  custody  or  legal  status; 

3)  Inform  the  parent(s)  or  other  caretaker(s),  in  writ- 
ing, of  school  policies  relating  to  releasing  stu- 
dents from  school;  and 

4)  Make  it  clear  that  the  information  is  requested 
and  the  policies  are  formulated  to  protect  par- 
ents' rights  and  to  protect  students. 

School  procedures  and  policies  to  prevent  the  wrong- 
ful taking  of  children  might  include  the  following: 

1)  Flag  the  files  of  students  whose  custody  is  or 
may  be  an  issue,  or  place  relevant  information  in 
a  separate  file  that  is  readily  accessible  to  who- 
ever handles  requests  for  students'  release. 


47.  Some  of  these  guidelines  are  adapted  from  Douglas  S.  Punger, 
"The  Nontraditional  Family:  Legal  Problems  for  Schools."  School  Law  Bulle- 
tin 15  (April  19S4):  1-6. 


2)  Authorize  the  release  of  students  during  the  school 
day  only  for  illness,  medical  appointments,  court 
proceedings,  or  other  reasons  that  constitute  valid 
excuses  for  nonattendance. 

3)  Allow  teachers  and  others  to  release  students  only 
with  authorization  from  the  principal's  office. 

4)  When  there  is  a  request  to  release  a  child,  ensure 
that  the  child's  file  is  checked  to  determine  who 
has  legal  custody.  Do  not  release  a  child  to  a 
noncustodial  parent  without  the  consent  of  the 
legal  custodian. 

5)  If  the  person  seeking  a  .student's  release  is  not 
recognized  as  the  parent  or  other  authorized  per- 
son, require  identification  before  releasing  the 
child. 

6)  Be  sure  that  any  person  who  would  handle  a 
request  to  release  a  student  knows  to  contact  the 
principal  if  that  person  has  any  concerns  about 
releasing  the  student.  If  there  is  doubt  about 
whether  to  release  the  student,  it  may  be  neces- 
sary to  contact  the  parent  or  other  person  or 
agency  with  custody. 

7)  If  there  is  a  concern  or  doubt  that  cannot  be 
satisfactorily  resolved,  do  not  release  the  student. 

If  parents  and  other  caretakers  are  given  these  or 
similar  policies  in  writing  and  learn  that  the  school  fol- 
lows them,  incidences  of  uncertainty  or  of  inadequate  au- 
thorization for  release  should  decrease. 

Remember  that  the  school  is  not  a  proper  setting  for 
resolving  custodial  or  other  parental  disputes  and  that 
bringing  such  disputes  into  the  school  setting  can  be 
traumatic  for  the  child.  Although  school  personnel  can- 
not ignore  a  court  order  to  testify,  they  should  not  engage 
in  mediating  or  otherwise  trying  to  resolve  such  disputes, 
even  when  pressured  by  a  parent  to  do  so.  Instead,  the 
parties  should  be  encouraged  to  seek  legal  assistance, 
counseling,  or  other  appropriate  help  and,  if  appropriate, 
be  provided  with  referral  information. 

In  addition,  school  personnel  should  observe  several 
precautions.  Always  consult  the  local  school  attorney  if  it 
is  not  clear  what  steps  are  legally  required  or  appropriate. 
Put  the  child's  safety  and  protection  first  and,  to  the 
extent  possible,  protect  the  child  from  distressing 
circumstances.  Do  not  hesitate  to  seek  law  enforcement 
assistance  if  necessary.  If  there  is  reason  to  suspect  that  a 
child  is  abused  or  neglected,  contact  the  county  depart- 
ment of  social  services.  ■ 


Fund  Balance 
in  School  Budgeting  and  Finance 


by  Lee  Carter  and  A.  John  Vogt 


A, 


.ccurate  estimation  and  effective  management  of  fund 
balance  are  central  to  school  budgeting  and  finance.  Gen- 
erally speaking,  fund  balance  is  excess,  surplus,  or  un- 
budgeted  money.  At  the  end  of  a  fiscal  year,  it  is  that 
portion  of  a  unit's  money  that  can  be  carried  forward  to 
finance  budgeted  expenditures  during  the  next  fiscal  year 
and  therefore  is  called  available  fund  balance.  Fund  bal- 
ance that  is  unappropriated  after  enactment  of  the  budget 
and  that  is  not  designated  for  specific  puiposes  serves  as 
a  general  operating  reserve  for  the  budget. 

The  importance  of  fund  balance  rests  on  the  fact  that 
a  school  unit  with  inadequate  fund  balance  may  be  un- 
able to  pay  vendors  and  contractors  on  time  or  to  meet 
emergency  or  unforeseen  needs.  The  unit  also  may  be 
unable  to  take  advantage  of  financial  opportunities  that 
arise,  such  as  low  prices  or  volume  discounts  on  bulk 
purchases. 

This  article  examines  the  role  of  fund  balance  in 
school  budgeting  and  finance  in  North  Carolina.  Specifi- 
cally, it 

1)  Discusses  the  concept  of  available  fund  balance, 
based  on  the  statutory  formula  for  calculating  it. 

2)  Discusses  how  available  fund  balance  may  be 
used. 

3)  Explains  the  guidelines  used  by  staff  members  of 
the  Local  Government  Commission,  Department 
of  State  Treasurer,  in  advising  school  systems 
about  their  fund  balances. 

4)  Presents  data  on  available  fund  balances  of  North 
Carolina's  public  school  systems. 


The  article  discusses  available  fund  balance  in  local 
current  expense  funds.  Generally,  school  system  operat- 
ing expenditures  financed  from  sources  other  than  fed- 
eral and  state  revenues  or  enterprise  fund  revenues  are 
budgeted  in  their  local  current  expense  funds,  and  nearly 
all  of  the  systems'  balances  for  operating  purposes  are 
maintained  in  these  funds.' 

Calculating  Available  Fund 
Balance 

The  School  Budget  and  Fiscal  Control  Act-  includes 
a  formula  that  school  units  must  use  to  calculate  the 
maximum  fund  balance  that  is  available  at  the  end  of  one 
fiscal  year  for  appropriation  in  the  next  year's  budget. 
This  formula  provides  that  fund  balance  appropriated  in  a 
budget  shall  not  exceed  "the  sum  of  cash  and  investments 
minus  the  sum  of  liabilities,  encumbrances,  and  deferred 
revenues,  as  those  figures  stand  at  the  close  of  the  fiscal 
year  next  preceding  the  budget  year."' 

The  amount  calculated  with  this  formula  is  fund 
balance  legally  available  for  the  next  year's  budget, 
whether  or  not  it  is  actually  appropriated  in  that  budget. 
If  unappropriated,  this  available  fund  balance  remains 
available  for  appropriation  throughout  the  year.  The  for- 
mula is  based  on  a  conservative  premise  that  fund  bal- 


Mr.  Carter  is  assistant  director  of  the  Fiscal  Management  Section.  State 
and  Local  Government  Finance  Division,  North  Carolina  Department  of  State 
Treasurer.  Mr.  Vogt  is  a  faculty  member  at  the  Institute  of  Government 
specializing  in  budgeting  and  finance. 


1 .  About  two  thirds  of  public  school  expenditures  are  financed  with 
state  moneys  that  the  school  systems  budget  in  their  state  public  school  funds. 
These  funds  do  not  have  significant  fund  balances,  because  expenditures  are 
made  with  warrants  drawn  directly  on  disbursing  accounts  maintained  with 
the  Department  of  State  Treasurer.  A  warrant  is  payable  when  presented  lo  the 
State  Treasurer  rather  than  on  demand  [N.C.  Gen.  Stat.  §  1  l.'iC-438].  Herein- 
after the  General  Statutes  will  be  cited  as  G.S. 

2.  G.S.  115C-422  through  -452. 

3.  G.S.  115C-42.';(a). 
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/  ance  available  for  the  next  year's  budget  should  include 
only  moneys  on  hand  that  are  not  owed  or  that  have  not 
been  committed  by  contract  or  agreement  to  other  parties 
or  to  other  funds. 

Available  fund  balance  is  very  different  from  fund 
balance,  or  "equity."  as  shown  in  the  balance  sheet  in  the 
annual  financial  report.  Available  fund  balance  for  budget 
puiposes  is  equal  to  only  cash  and  investments  in  excess 
of  liabilities,  encumbrances,  and  deferred  revenues.  Fund 
balance  (or  equity)  in  the  balance  sheet  equals  all  assets, 
including  receivables  as  well  as  cash  and  investments, 
minus  liabilities.  Thus  fund  balance  calculated  for  budget 
purposes  is  only  a  portion  of  fund  balance  in  the  balance 
sheet. 

Cash  and  Investments.  The  starting  point  for  cal- 
culating available  fund  balance  is  cash  and  investments. 
Cash  refers  to  cash  on  hand  and  cash  on  deposit  in  bank 
accounts,  including  checking,  savings,  and  money  mar- 
ket accounts.  Investments  include  certificates  of  deposit 
and  the  other  legal  investments. 

Two  important  questions  arise  concerning  the  treat- 
ment of  investments  in  the  statutory  formula.  One  ques- 
tion concerns  the  temi  or  maturity  of  investments.  The 
I  School  Budget  and  Fiscal  Control  Act  presumes  that 
available  fund  balance  includes  all  investments  regard- 
less of  their  term  or  maturity.  However,  if  the  proceeds  of 
long-term  investments  are  not  expected  to  be  available 
during  the  coming  year,  officials  may  wish  to  exclude 
them  from  the  calculation.  The  statute  does  not  prohibit 
this  and  indeed  seems  to  encourage  it  by  the  phrase  "Ap- 
propriated fund  balance  in  any  fund  shall  not  exceed" 
(emphasis  added). "*  Because  the  formula  permits  appro- 
priated fund  balance  to  be  less  than  available  fund  bal- 
ance, the  value  of  investments  whose  proceeds  are  not 
expected  to  be  available  in  the  coming  year  need  not,  and 
probably  should  not,  be  included  in  the  calculation  of 
available  fund  balance. 

The  second  question  concerning  investments  is 
whether  they  should  be  valued  at  cost  (the  amount  paid 
for  a  security)  or  at  market  value  (the  amount  that  would 
be  received  if  a  security  were  sold).  Traditionally  invest- 
ments have  been  valued  at  cost.  In  recent  years,  however, 
some  public  entities  have  invested  more  in  longer-term 
securities.  When  interest  rates  change,  the  price  fluctua- 
tions for  longer-temi  securities  are  greater  than  the  price 
tluctuations  of  shorter-term  securities,  and  differences 
between  cost  and  market  value  can  be  significant.  If 
j     investments  will  be  liquidated  before  maturity,  they  should 


be  valued  at  the  lower  of  cost  or  market  value  for  the 
purpose  of  calculating  available  fund  balance.  Otherwise, 
they  can  continue  to  be  valued  at  cost  for  this  calcula- 
tion. 

Receivables.  School  units  may  not  include  receiv- 
ables in  the  calculation  of  available  fund  balance."  In- 
stead, receivables  generally  should  be  included  among 
estimated  revenues  for  the  year  in  which  they  are  accrued 
or  collected,  depending  on  the  basis  for  budgeting  reve- 
nues that  a  school  system  uses. 

Among  these  receivables  are  payments  due  from 
other  governments.  For  example,  some  counties  make 
payments  to  school  local  current  expense  funds  for  teacher 
salaries,  which  must  be  paid  by  July  10  each  year.  Gen- 
erally accepted  accounting  principles  require  that  the 
county  reflect  the  payment  as  a  liability  on  June  30.  The 
school  system  will  properly  reflect  the  payment  as  a 
receivable  as  of  June  30.  Even  though  the  payment  will 
be  received  in  early  July,  the  receivable  cannot  be  included 
in  available  fund  balance  but,  instead,  should  be  bud- 
geted as  a  revenue  in  the  year  accrued  or  collected. 

The  balance  sheet  recognizes  the  exclusion  of  re- 
ceivables in  the  statutory  calculation  of  available  fund 
balance  by  referring  to  the  portion  of  fund  balance  attrib- 
utable to  receivables  with  the  designation  reserved  by 
state  statute.  This  reserved  amount  should  include  all 
receivables. 

The  cun-ent  expense  fund  may  include  moneys  that 
are  due  from  other  funds  of  the  unit.  A  due  from  is  a 
receivable  of  a  particular  fund,  but  not  of  the  unit  as  a 
whole.  A  due  from  that  will  be  available  to  finance  cur- 
rent expense  fund  expenditures  in  the  coming  budget 
year  may  not  be  included  in  the  available  fund  balance 
carried  forward  to  that  year.*  Generally,  it  should  be 
included  instead  as  an  estimated  revenue  or  "transfer-in" 
of  other  resources  to  the  current  expense  fund  for  the 
budget  year.  These  receivables  and  payables  between 
funds  should  be  paid  off  before  June  30  of  each  year  if 
possible.  Alternatively  where  the  law  allows,  before  June 
30  the  school  board  may  declare  due  froms  (and  the  cor- 
responding due  tos,  defined  below)  transfers,  thereby 
eliminating  these  receivables  and  payables.^ 


4,  G.S.  1  l.SC-425{u 


5.  The  statutory  formula  for  this  calculation  does  not  mention  receiv- 
ables. See  G.S.  115C-425(a). 

6.  Because  a  due  from  is  a  receivable.  G.S.  1  I5C-425(a)  precludes  its 
inclusion  in  available  fund  balance. 

7.  G.S.  1 15C-433(d)  prohibits  transfers  between  a  school  unit's  current 
expense  and  capital  outlay  funds,  except  in  emergencies  "unforeseen  and 
unforeseeable."  A  school  unit  may  loan  moneys  from  a  school  food  services 
fund  to  a  central  warehouse  internal  service  fund,  and  if  there  is  good  reason 
to  do  so,  the  unit  may  convert  this  loan  into  a  transfer. 
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Liabilities.  Liabilities  must  be  subtracted  from  cash 
and  investments  in  calculating  available  fund  balance. 
The  current  expense  fund  and  other  annually  budgeted 
governmental  funds  have  only  current  liabilities — those 
that  fall  due  within  a  year. 

The  most  common  current  liabilities  are  accounts 
payable,  accnied  payroll,  employer  and  employee  tax- 
and  benefit-payment  obligations,  amounts  due  to  other 
funds,  and  defen-ed  revenues.  Accounts  payable  is  the 
amount  owed  for  goods  and  services  already  received. 
Accrued  payroll  is  the  amount  owed  for  work  already 
perfonned  by  employees,  and  it  exists  at  the  end  of  a  year 
when  a  payroll  period  extends  into  the  following  year. 
Employee  tax-  and  benefit-payment  obligations  arise  from 
federal  and  state  income  taxes,  social  security  taxes, 
employee  retirement  systems,  health  insurance  plans,  and 
other  employee  benefit  programs. 

One  fund  may  owe  money  to  other  funds  of  the 
school  unit  at  the  end  of  the  year.  Each  of  these  is  re- 
corded as  a  due  to.  Amounts  due  to  other  funds  are 
liabilities  and  therefore  must  be  subtracted  from  cash  and 
investments  in  calculating  available  fund  balance. 

Encumbrances.  Encumbrances  are  created  by  pur- 
chase orders  and  other  contracts  for  goods  or  services 
that  have  yet  to  be  fulfilled  by  delivery  of  the  goods  and 
services.  Because  they  have  not  been  fulfilled,  the  value 
of  the  purchase  orders  and  contracts  may  not  be  counted 
as  expenditures  or  as  liabilities.  Instead,  they  must  be  re- 
corded as  encumbrances,  which  will  become  expendi- 
tures when  the  goods  are  delivered  or  the  services  are 
performed. 

In  the  past,  most  school  units  charged  encumbrances 
outstanding  at  the  end  of  a  year  to  the  budget  for  that 
year.  The  statutory  formula  for  fund  balance  accommo- 
dated this  practice  by  requiring  units  to  reserve  enough 
cash  and  investments  at  year's  end  to  cover  the  outstand- 
ing encumbrances.**  The  amount  represented  by  this  re- 
serve was  held  back  for  the  budget  in  the  year  just  ending 
and  was  not  available  to  finance  expenditures  in  the 
coming  year's  budget. 

The  Local  Government  Commission's  staff  recom- 
mends that,  with  certain  exceptions,  encumbrances  out- 
standing at  the  end  of  a  year  should  be  charged  to  the 
next  year's  budget.  When  this  is  done,  the  money  re- 
served for  encumbrances  outstanding  at  the  end  of  a  year 
should  be  carried  forward  as  a  separate  financial  resource 
for  the  coming  year's  budget.  When  encumbrances  are 
handled  in  this  way,  available  fund  balance  should  ex- 


clude the  reserve  for  encumbrances  outstanding  at  year    \ 
end.  This  reserve  is  available  for  appropriation  but  only 
to  pay  for  the  encumbrances  that  existed  at  year  end. 

Deferred  Revenues.  Deferred  revenues  are  classi- 
fied as  a  liability.  They  are  shown  on  the  balance  sheet  as 
an  offsetting  account  to  cash  that  is  collected  in  advance 
of  the  year  in  which  it  is  earned.  Deferred  revenues  pres- 
ent at  the  end  of  a  fiscal  year  must  be  deducted  from  end- 
of-year  cash  and  investments  in  calculating  available  fund 
balance.  These  revenues  will  be  available  for  budgets  in 
coming  years.  However,  the  statute  governing  calcula- 
tion of  available  fund  balance  requires  that  they  be  counted 
among  estimated  revenues  for  those  years  rather  than  as 
part  of  available  fund  balance.  For  most  school  systems, 
these  represent  federal,  state,  and  private  grants. 

Designating  and  Budgeting 
Available  Fund  Balance 

Designations.  Once  available  fund  balance  is  cal- 
culated, a  portion  of  it  can  be  designated  for  special 
'"nonbudgetary"  puiposes.*^  For  example,  if  a  school  unit 
starts  a  self-insurance  program,  it  may  designate  a  por-        ^ 
tion  of  its  available  current  expense  fund  balances  as  a     / 
self-insurance  reserve.  ^ 

Units  may  designate  portions  of  available  fund  bal- 
ance for  other  purposes  as  well.  For  example,  they  may 
designate  a  part  of  fund  balance  to  cover  a  planned  mid- 
year budget  amendment  to  create  a  new  program.  There 
are  no  legal  restrictions  on  the  purposes  for  which  avail- 
able fund  balances  may  be  designated,  as  long  as  those 
designations  are  for  activities  that  school  systems  are 
authorized  to  undertake. 

Appropriated  Fund  Balance.  Once  the  available 
fund  balance  is  calculated  and  any  designations  are  de- 
ducted, the  unit  must  decide  how  much  of  the  remaining 
balance  will  be  appropriated  to  the  coming  year's  budget 
and  how  much  will  be  held  back  as  "unbudgeted"  or 
"unappropriated"  fund  balance.  With  one  exception,  the 
School  Budget  and  Fiscal  Control  Act  gives  school  units 
discretion  in  deciding  how  much  available  fund  balance 
to  appropriate.  The  exception  arises  from  its  balanced- 
budget  provision,  which  states:  "A  budget  resolution  is 
balanced  when  the  sum  of  estimated  net  revenues  and 
appropriated  fund  balances  is  equal  to  appropriations."'" 
If  appropriations  for  expenditures  exceed  estimated  reve- 


G.S.  115C-425(a). 


9.  Under  current  accounting  principles  and  practices,  a  school  unit  may 
designate  or  set  aside  a  portion  of  available  fund  balance  for  purposes  other 
than  funding  the  budget. 

10.  G.S.  115C-425(a). 


J  nues  and  if,  for  political  or  other  reasons,  appropriations 
cannot  be  cut  and  revenues  cannot  be  raised,  this  statute, 
by  implication,  requires  the  appropriation  of  enough 
available  fund  balance  to  balance  the  budget.  Except  in 
this  situation,  school  officials  may  appropriate  all,  none, 
or  some  portion  of  available  and  undesignated  fund  bal- 
ance. However,  if  available  fund  balance  originates  from 
a  legally  restricted  revenue  collected  but  not  spent  in  a 
prior  year,  it  may  be  appropriated  and  spent  only  for  the 
purposes  for  which  the  restricted  revenue  may  be  spent. 
For  example,  this  situation  could  occur  with  grant  pro- 
grams, although  most  often  grant  revenue  received  prior 
to  the  actual  expenditures  would  be  recorded  as  a  de- 
ferred revenue  and  would  not  be  included  in  available 
fund  balance. 

In  the  balance  sheet  that  appears  in  a  unit's  annual 
financial  report,  appropriated  fund  balance  is  typically 
designated  by  the  label  fund  halance  desigmited  for  sub- 
sequent year's  expenditures. 

Unappropriated  Fund  Balance.  The  amount  of 

available  fund  balance  that  is  not  budgeted  is  usually 

called  unappropriated  fund  balance.  This  temi  originates 

from  common  usage.  It  is  not  found  in  the  General  Stat- 

\     utes,  and  it  does  not  arise  from  generally  accepted  ac- 

_  /     counting  principles. 

After  enactment  of  the  budget,  unappropriated  fund 
balance  is  equal  to  available  fund  balance  minus  desig- 
nations and  appropriations.  During  the  fiscal  year,  un- 
appropriated fund  balance  can  be  decreased  by  budget 
amendments  that  appropriate  part  of  it.  Unappropriated 
fund  balance  cannot  be  increased  above  the  amount  shown 
in  the  annual  financial  report,  except  by  budget  amend- 
ments that  reduce  appropriated  fund  balance  and  cor- 
respondingly increase  estimated  revenues  or  reduce 
appropriations  for  expenditures.  In  no  case  should  the 
sum  of  appropriated,  designated,  and  unappropriated  fund 
balance  exceed  the  amount  available  as  determined  by  the 
statutory  fomnila  and  as  shown  in  the  annual  financial 
report." 

If  actual  tax  and  revenue  received  exceed  the  es- 
timates shown  in  the  budget,  the  extra  revenues  are  re- 
corded as  revenues  rather  than  as  additions  to  unappro- 
priated fund  balance.  And  if  actual  spending  is  less  than 
the  appropriations,  no  portion  of  the  underspending  lapses 
to  fund  balance  until  the  end  of  the  year.  At  the  end  of  the 
year,  available  fund  balance  is  recalculated,  and  it  in- 
k  eludes  any  "net"  unspent  appropriations  that  lapsed  and 
P  j    "net"  revenues  received  in  excess  of  budgeted  revenues. 

11.  It  would  be  a  violation  of  G.S.  11.50-425(3)  for  appropriated, 
designated,  and  unappropriated  fund  balance  to  exceed  available  fund  balance. 
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Contingency  Appropriations.  Unappropriated  fund 
balance  serves  in  part  as  an  operating  reserve  for  the 
budget.  However,  an  alternative  to  relying  on  unappro- 
priated fund  balances  for  this  purpose  is  to  use  a  contin- 
gency appropriation.  The  School  Budget  and  Fiscal 
Control  Act  explicitly  authorizes  contingency  appropria- 
tions but  limits  them  to  5  percent  of  "all  other"  appro- 
priations in  a  fund.'- 

Internal  Service  Funds.  School  units  may  keep 
some  unappropriated  fund  balances  in  one  or  more  inter- 
nal service  funds.  Such  funds  are  used  to  account  for 
services  that  are  provided  by  one  part  of  a  school  unit  to 
other  parts — for  example,  a  central  garage.  An  internal 
service  fund  should  be  budgeted  in  the  annual  budget 
resolution  and  may  have  its  own  unappropriated  fund 
balance  to  finance  replacements  of  equipment  or  other 
major  expenditures  in  future  years.  According  to  gener- 
ally accepted  accounting  principles,  however,  such  a  fund 
generally  should  operate  on  a  cost  reimbursement  basis 
and  should  not  build  available  fund  balances  beyond  the 
fund's  needs. 


State  Guidelines 

LGC  staff  members  review  annual  financial  reports 
of  all  local  units  and  school  administrative  units  pursuant 
to  statutes  that  require  the  LGC  to  oversee  the  annual 
independent  audit  and  generally  to  regulate  local  govern- 
ment finance.'''  One  of  many  procedures  used  to  verify 
that  the  reports  present  information  fairly  is  to  calculate 
the  available  general  or  current  expense  fund  balance  as 
of  the  end  of  the  fiscal  year. 

Adequate  Balance 

The  most  basic  LGC  staff  guideline  is  that  counties 
and  cities  should  have  an  available  general  fund  balance 
of  at  least  8  percent  of  general  fund  expenditures  at  the 
end  of  the  fiscal  year.  In  judging  whether  a  unit  has 
adequate  fund  balance,  LGC  staff  members  divide  avail- 
able fund  balance  at  the  end  of  the  fiscal  year  by  expend- 
itures from  the  fund  for  that  year,  using  the  figures  in  the 
annual  financial  report. 

School  systems,  however,  do  not  need  available 
operating  fund  balances  as  large  as  those  of  counties  and 
cities,  for  several  reasons.  First,  school  systems  receive 
most  of  their  operating  revenues  in  monthly  installments 
or  as  needed  to  match  cash  disbursements.  Second,  if  a 

12.  G.S.  115C-432(b)(3). 

13.  G.S.  159-34  and  115C-447. 
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school  system  confronts  an  unexpected 
need  requiring  expenditures  in  excess  of 
its  available  balance,  it  can  turn  for  addi- 
tional funds  to  the  county,  which  is  re- 
sponsible for  providing  them  if  the  funds 
are  needed  to  meet  educational  goals  and 
policies  and  if  the  county  has  adequate 
financial  resources.''*  In  contrast,  because 
counties  and  cities  are  tax-levying  enti- 
ties, they  are  expected  to  stand  on  their 
own  fiscally  and  therefore  need  to  main- 
tain relatively  larger  fund  balances  than 
school  systems  to  meet  major  unforeseen 
needs.  Third,  school  systems  must  finance 
all  capital  improvements  and  outlays  from 
their  capital  outlay  funds,'"  and  their  cur- 
rent expense  funds  may  not  include  mon- 
eys for  capital  outlays.'^  City  and  county 
general  funds,  however,  may  and  often  do  include  mon- 
eys that  are  eamiarked  or  designated  for  future  capital 
improvements.   Finally,   because   counties,   not   school 
systems,  issue  bonds  for  school  capital  improvement 
projects,  the  bond  rating  agencies  do  not  rate  the  school 
systems.  Consequently,  school  systems  can  carry  smaller 
balances  than  those  recommended  by  the  rating  agencies. 

What  then  is  an  adequate  level  of  available  current 
expense  fund  balance  for  school  systems?  Most  school 
systems  can  operate  with  a  balance  equal  to  about  8 
percent  of  current  expense  fund  expenditures.  This  should 
be  enough  money  to  provide  needed  operating  or  work- 
ing capital  and  to  finance  modest  unforeseen  needs.  Larger 
school  systems  spending  more  than  $20  million  annually 
for  current  expenses  probably  can  be  safe  with  a  smaller 
balance  relative  to  expenditures  than  smaller  systems 
spending  only  several  million  dollars  for  current  expenses 
and  having  only  limited  resources  for  financial  manage- 
ment. Also,  school  systems  that  have  made  special  ar- 
rangements for  the  receipt  of  county  funding  may  not 
need  as  high  a  level  of  available  fund  balance  as  school 
systems  receiving  monthly  payments  from  the  county. 

LGC  staff  members  generally  recommend  that  school 
systems  not  accumulate  large  available  fund  balances  for 
future  capital  improvements.  Although  school  systems 
expend  large  sums  of  money  for  capital  improvements 
and  outlays  from  their  capital  outlay  funds,  LGC  staff 
members  recommend  that  counties  transfer  this  money  to 
the  school  systems  as  the  expenditures  are  made.  If  large 


Table  1 

Average  Available  Fund  Balances  of 

School  Systems  on  June  30,  1987 

(in  Thousands  of  Dollars) 


Number  of 
Units" 


Average 
Available 

Fund 
Balance 


Average 

1986-87 

Expenditures 


Average  Balance 

As  a  Percentage  of 

Average 

1986-87 

Expenditures 


All 

135 

581 

7.324 

8 

12,000  or  more 

24 

1.652 

25,921 

6 

6,000-11.999 

32 

432 

5,568 

8 

3.000-5,999 

43 

390 

3,144 

12 

Under  3,000 

36 

226 

1,481 

15 

Source:  The  data  were  compiled  by  LGC  staff  members  from  the_  audited  1986-87  annual  financial 
repons  that  school  systems  must  submit  to  the  LGC. 

■"The  coverage  of  units  is  nearly  complete.  Units  for  which  data  are  missing  had  not  submitted  their 
audited  1986-87  annual  financial  reports  to  the  LGC  by  the  time  data  for  this  study  were  compiled  in 
March.  1988. 

fund  balances  are  needed  for  future  school  capital  pur- 
poses, the  statutes  suggest  that  counties,  rather  than  school 
systems,  hold  the  moneys.  By  virtue  of  G.S.  159-18, 
counties  have  express  legal  authority  for  capital  reserve 
funds, '^  while  school  systems  do  not.  The  statutes  require 
that  unspent  sales  tax  revenue  earmarked  for  school 
construction  or  retirement  of  school  debt  be  kept  in  county 
capital  reserve  funds.'** 


Inadequate  Balance 


Negative  Available  Fund  Balance.  A  negative  avail- 
able fund  balance  exists  when  the  sum  of  cash  and  in- 
vestments is  exceeded  by  the  sum  of  (current)  liabilities, 
encumbrances,  and  deferred  revenues.  As  of  June  30, 
1987,  fourteen  school  systems  had  negative  available 
balances  in  their  local  current  expense  funds. '^  These 
negative  balances  ranged  from  1  to  8  percent  of  1986-87 
current  expense  expenditures. 

Fund  Deficit.  A  fund  deficit  occurs  when  the  lia- 
bilities of  a  fund  exceed  its  assets,  which  indicates  ex- 
tremely serious  financial  problems.  When  a  deficit  exists 
in  a  budgeted  fund  at  the  end  of  a  fiscal  year,  the  School 
Budget  and  Fiscal  Control  Act  requires  the  school  unit  to 
appropriate  sufficient  moneys  in  the  coming  year's  budget 
to  cover  the  full  amount  of  the  deficit. -"^  However,  the  act 
absolves  the  board  of  county  commissioners  from  having 


14.  G.S.  115C-426(e). 

15.  G.S.  115C-426(f). 

16.  G.S.  ll5C-426(e). 


17.  G.S.  159-18  through -22. 

18.  G.S.  105-487(e)  and -502(c). 

19.  This  information  is  compiled  by  LGC  staff  members  from  ; 
annual  financial  reports. 

20.  G.S.  ll5C-432(b)(2). 
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Number 
of  Units 


Table  2 

School  Systems  Distributed  by 

Size  of  Available  Fund  Balance  Relative  to  Expenditures, 

June  30,  1987 

Available  Fund  Balance  As  a  Percentage  of  1986-87  Current  Expense  Fund  Expenditures 

Under  10%      10%-19%        20%-29%  30%-39%       40%-49%        50%-99%        100%orni 


All  135 

12.000  or  more  24 

6.000-11,999  32 

3.000-5,999  43 

Under  3.000  36 


Soun 


:Thed 


ata  were  compiled  by  LGC  staff  members  from  the  audited  1986-87  annual  financial  reports  that  school  < 


to  fund  a  school  system  deficit  incurred  in  violation  of 
that  act  or  of  rules  and  interpretations  issued  pursuant  to 

Overappropriation.  An  overappropriation  of  fund 
balance  occurs  when  the  amount  of  fund  balance  appro- 
priated exceeds  the  amount  that  is  available  for  appro- 
priation at  the  close  of  the  prior  fiscal  year.  Five  school 
systems  appropriated  more  fund  balance  than  was  actu- 
ally available  on  June  30,  1987.-- 

Overappropriation  of  fund  balance  is  a  violation  of 
the  School  Budget  and  Fiscal  Control  Act.-'  It  typically 
occurs  when  available  fund  balance  is  very  low  and  when 
school  officials  either  do  not  understand  the  statutory 
formula  for  calculating  available  fund  balance  or  are 
overly  optimistic  in  making  budget  forecasts.  When  there 
is  an  overappropriation,  the  law  and  LGC  policies  re- 
quire correction  by  a  budget  amendment  that  either  in- 
creases estimated  revenues  (provided  the  additional  reve- 
nue will  actually  be  forthcoming)  or  reduces  appropria- 
tions.-^ 


North  Carolina  Units 

Fund  balance  data  for  school  system  local  current 
expense  funds  are  presented  in  tables  1  and  2  by  size  of 


21.  G.S.  ll5C-429ld). 

22.  This  information  is  compiled  by  LGC  staff  members  from  audited 
1  financial  reports. 

23.  G.S.  ll5C-425(a). 

24.  G.S.  1 15-425(a)  and -433(a). 


enrollment.  Table  1  (see  page  16)  shows  average  avail- 
able fund  balances  on  June  30,  1987,  as  percentages  of 
average  1986-87  expenditures,  fable  2  distributes  units 
by  relative  size  of  available  fund  balance. 

North  Carolina's  public  school  systems  had  rela- 
tively modest  available  balances  in  their  local  current 
expense  funds.  For  all  school  systems,  the  average  bal- 
ance on  June  30,  1987,  equaled  8  percent  of  average 
1986-87  expenditures  (see  Table  1).-'  Sixty-three  of  the 
135  school  systems  (47  percent)  had  balances  that  were 
less  than  10  percent  of  expenditures  (see  Table  2).  The 
larger  school  systems  maintained  relatively  less  available 
balances  in  their  current  expense  funds  than  the  smaller 
ones.  The  average  balance  was  6  percent  of  expenditures 
for  systems  with  enrollments  of  12.000  or  more  students, 
but  15  percent  for  systems  with  fewer  than  3.000  stu- 
dents (see  Table  1).  This  difference  reflects  in  part  the 
fewer  resources  that  smaller  systems  have  for  financial 
management.  ■ 


25.  In  calculating  available  fund  balance,  school  systems,  unlike  coun- 
ties and  cities,  must  subtract  all  deferred  revenues  from  cash  and  investments. 
Does  this  requirement  result  in  materially  different  determinations  of  available 
fund  balance  for  schools  compared  to  cities  and  counties?  Apparently  not.  We 
exammed  a  subsample  of  twelve  school  systems  to  check  for  this.  For  ten  of 
the  systems,  the  1986-87  financial  report  showed  no  deferred  revenues  attrib- 
utable to  receivables.  Thus,  available  current  expense  fund  balance  for  them 
was  the  same  under  either  formula.  Deferred  revenues  attributable  to  receiv- 
ables in  the  other  two  systems  were  small  enough  to  be  immaterial. 


SCHOOL  LAW  BULLETIN  LOOKS  AT  RECENT  COURT  DECISIONS  AND  ATTORNEY  GENERAL'S  OPINIONS 


Clearinghouse 


Edited  by  Robert  P.  Joyce 


Indiana  school  district  may  implement  random  drug 
testing  program  for  student  athletes.  Schaill  v.  Tippe- 
canoe County  School  Corporation.  864  F.2d  1309  (7th 
Cir.  1988). 

Facts:  Student.s  wishing  to  participate  in  interscho- 
lastic  sports  or  on  a  cheerleading  team  in  an  Indiana 
school  district  were  required  to  sign  a  form  consenting  to 
random  urinalysis  for  the  presence  of  controlled  sub- 
stances or  performance-enhancing  drugs.  Although  a 
monitor  would  listen  to  the  student-athlete  produce  the 
sample,  the  program  specified  that  no  one  would  watch 
the  student.  A  competent  laboratory  would  perform  the 
testing  using  several  methods  of  analysis. 

If  the  test  results  were  positive,  the  student  and  his 
or  her  parents  or  guardian  would  receive  notice,  an 
opportunity  to  submit  a  remaining  portion  of  the  speci- 
men for  testing  in  a  laboratory  of  their  choice,  and  an 
opportunity  to  give  an  explanation  of  the  results.  If  there 
was  no  satisfactory  explanation,  the  student-athlete  would 
be  barred  from  participation  in  a  specified  percentage  of 
the  games  or  contests  in  his  or  her  spoil.  There  would  be 
no  academic  penalties  or  other  penalties.  The  program 
was  designed  for  rehabilitation,  not  punishment,  and  the 
athlete  could  reduce  the  length  of  the  suspension  from 
athletic  contests  by  participating  in  counseling. 

Two  students  and  their  parents  challenged  the  pro- 
gram, claiming  it  was  unconstitutional  because  it  (1) 
involved  an  unreasonable  search  under  the  Fourth  Amend- 
ment, (2)  violated  the  due  process  clause  of  the  Four- 
teenth Amendment,  and  (3)  violated  the  equal  protection 
clause  of  the  Fourteenth  Amendment.  The  district  court 
ruled  that  the  program  was  constitutional  and  refused  to 
stop  the  school  district  from  implementing  it  [See  School 
Law  Bulletin  19  (Fall  1988):  24].  The  students  and  their 
parents  appealed,  apparently  dropping  the  equal  protec- 
tion claim. 

Holding:  The  United  States  Court  of  Appeals  for 


the  Seventh  Circuit  affirmed,  finding  that  this  program 
involved  a  reasonable  search  and  that  procedures  for  stu- 
dents to  challenge  positive  tests  satisfied  due  process. 
The  court  carefully  explained  that  its  decision  "should 
not  be  read  as  endorsing  urine  testing  of  all  students 
attending  a  school." 

Urinalysis  is  a  search  under  the  Fourth  Amendment 
because  there  is  "a  reasonable  expectation  of  privacy  as 
to  that  act."  The  fact  that  students  give  their  consent  to 
the  search  does  not  settle  the  issue  of  whether  it  is  rea- 
sonable. The  government  may  not  avoid  respecting  a 
constitutional  guarantee  by  conditioning  receipt  of  a 
benefit,  such  as  participation  in  interscholastic  athletics, 
on  forfeiture  of  constitutional  protections. 

The  court  explained  that  in  most  circumstances  rea- 
sonable suspicion  is  the  standard  for  determining  whether 
a  search  by  school  officials  is  reasonable  (and  constitu- 
tional). School  officials  need  only  have  reasonable  grounds 
to  believe  that  a  search  will  turn  up  evidence  that  a 
student  has  violated  the  law  or  a  school  rule.  However, 
under  this  program  students  are  subject  to  searches  even 
when  there  is  no  basis  for  believing  they  have  used 
drugs.  To  decide  whether  such  searches  are  constitu- 
tional, the  court  reviewed  cases  addressing  similar  issues 
and  identified  several  factors  to  consider:  ( 1 )  whether  the 
individuals  searched  have  diminished  expectations  of 
privacy;  (2)  whether  the  search  serves  a  substantial  gov- 
ernmental interest  that  cannot  be  met  by  some  alterna- 
tive, less-intrusive  means  of  detection;  (3)  how  the  pro- 
gram is  implemented  and  the  amount  of  discretion  given 
to  those  implementing  it;  and  (4)  whether  the  search  is 
intended  to  discover  evidence  of  criminal  activity.  The 
court  then  considered  this  drug  testing  program  in  light 
of  these  factors. 

Privacy  considerations  are  somewhat  mitigated  be- 
cause students  give  their  samples  in  closed  lavatory  stalls. 
More  important,  students  have  diminished  expectations 
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of  privacy  because  "[t]here  is  an  element  of  'communal 
undress"  inherent  in  athletic  participation""  and  because 
urine  samples  were  already  required  for  a  medical  exami- 
nation necessary  for  participation  in  the  athletic  program. 
In  addition  the  high  visibility  and  pervasiveness  of  ding 
testing  in  professional  and  collegiate  athletics  in  this  coun- 
try and  in  the  Olympic  Games  distinguish  athletics  from 
almost  every  other  activity. 

The  court  considered  consent  as  a  factor  in  the  rea- 
sonableness of  the  search.  Although  no  student  could 
participate  in  athletics  without  giving  consent,  there 
was  no  loss  of  employment  and  no  criminal  or  academic 
penalties  for  refusal  to  submit  to  the  test  or  for  a  posi- 
tive test.  The  court  cited  the  prestige  and  status  of  partici- 
pating in  athletics  and  held.  "It  is  not  unreasonable  to 
couple  these  benefits  with  an  obligation  to  undergo  drug 
testing." 

The  court  found  that  the  school  district  has  a  sub- 
stantial interest  to  protect  through  the  program  and  that 
there  was  no  satisfactory  alternative  method  of  detecting 
and  deterring  drug  use.  It  is  a  widespread  problem,  and 
drugs  present  a  particular  problem  among  athletes  for 
health  and  safety  reasons.  In  addition,  because  athletes 
enjoy  respect  among  other  students,  "[d]rug  usage  by  this 
widely  admired  group  is  likely  to  affect  the  behavior  of 
others."" 

In  considering  whether  the  school  officials  had  lim- 
ited discretion  in  applying  the  program,  the  court  ap- 
proved the  procedures  established  in  this  program.  Stu- 
dents were  to  be  selected  for  testing  on  a  random  basis, 
and  officials  would  have  no  discretion  in  determining 
who  would  be  tested.  There  were  established  procedures 
for  how  the  sample  would  be  taken,  how  it  would  be 
tested,  and  how  a  positive  result  would  be  treated.  Fi- 
nally, the  court  noted  that  the  test  results  would  not  be 
used  for  any  criminal  prosecution. 

In  considering  the  students"  challenge  of  the  pro- 
gram on  due  process  grounds,  the  court  questioned 
"whether  a  student  has  a  constitutionally  protected  lib- 
erty interest  in  being  free  of  the  potential  stigma  associ- 
ated with  removal  from  an  athletic  team."  But,  even 
assuming  that  there  is  such  an  interest,  the  court  found 
that  the  program  provided  sufficient  protection  of  stu- 
dents" due  process  rights. — Lou  Dohcrty. 

Mr.  Doherty  is  a  third-year  sliulent  at  The  University  ot'Nonh  Carolina 
at  Chapel  Hill  School  of  Law  and  a  fomier  research  assistant  at  the  Institute  of 
Gove 


The  New  York  State  Education  Department  discrimi- 
nated against  women  by  awarding  Regents  and  Em- 


pire scholarships  solely  on  the  basis  of  SAT  scores. 

Sharif  v.  New  York  State  Education  Department,  No.  88 
Civ.  8435  (S.D.N.Y.  Feb.  3,  1989)  (1989  U.S.  Dist. 
LEXIS  961). 

Facts:  New  York  state  funds  26,000  academic 
achievement  awards  through  two  prestigious  merit-schol- 
arship programs — Regents  College  Scholarships  and 
Empire  State  Scholarships  of  Excellence.  The  scholar- 
ships are  designed  to  recognize  and  reward  superior  high 
school  achievement  and  to  encourage  New  York's  bright- 
est students  to  attend  college  in  the  state. 

In  1977  the  state  discontinued  using  a  special  Re- 
gents examination  in  the  selection  process  and  began  to 
select  scholarship  recipients  solely  on  the  basis  of  their 
Scholastic  Aptitude  Test  (SAT)  scores.  The  SAT  tests 
only  mathematical  and  verbal  aptitudes;  it  is  designed  to 
predict  academic  performance  in  college,  not  to  measure 
high  school  achievement.  As  a  group,  females  score  be- 
low males  on  the  SAT,  and  it  apparently  underpredicts 
females"  academic  performance  and  overpredicts  that  of 
males  in  their  first  year  of  college. 

When  awards  have  been  made  on  the  basis  of  the 
SAT,  males  have  consistently  received  substantially  more 
scholarships  than  females.  In  1987.  for  example,  males 
were  47  percent  of  the  scholarship  competitors  but  re- 
ceived 72  percent  of  the  Empire  State  Scholarships  and 
57  percent  of  the  Regents  College  Scholarships.  The 
probability  that  the  resuUs  of  the  Empire  selection  would 
occur  by  chance  is  less  than  one  in  a  billion,  and  the 
probability  that  the  results  of  the  Regents  selection  would 
occur  by  chance  is  even  less. 

Because  of  concerns  about  discrimination  against 
females,  the  legislature  required  the  awards  to  be  based 
on  a  measure  of  high  school  achievement  (the  student's 
grade  point  average)  in  addition  to  the  SAT  score.  As  a 
result,  in  1988  females  received  substantially  more  Re- 
gents and  Empire  scholarships  than  they  had  when  the 
sole  criterion  was  the  SAT.  The  one  year  experiment 
lapsed,  and  the  State  Education  Department  announced 
that  in  1989  scholarship  recipients  once  again  would  be 
selected  solely  on  the  basis  of  SAT  scores. 

Several  female  students  sued,  claiming  that  the  reli- 
ance on  the  SAT  denies  them  an  equal  opportunity  to 
receive  the  scholarships.  They  asked  the  court  to  prohibit 
the  State  Education  Department  from  awarding  scholar- 
ships solely  on  the  basis  of  SAT  scores. 

Holding:  The  court  granted  the  preliminary  injunc- 
tion because  the  selection  process  appeared  to  discrimi- 
nate against  females  in  violation  of  the  equal  protection 
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clause  of  the  Fourteenth  Amendment  and  Title  IX  of  the 
Education  Amendments  of  1972  (the  federal  civil  rights 
statute  prohibiting  sex  discrimination  in  federally  funded 
educational  programs). 

The  plaintiffs  were  entitled  to  a  preliminary  injunc- 
tion for  the  following  reasons.  Without  the  injunction, 
they  would  suffer  irreparable  harm  because  the  awards 
are  prestigious  and  students  benefit  from  receiving  them. 
They  could  be  expected  to  succeed  on  the  merits  of  their 
claim.  And  the  risk  of  discriminatory  hann  to  students 
outweighed  the  State  Education  Department's  adminis- 
trative concerns. 

The  court  noted  that  this  is  apparently  the  first  dis- 
parate impact  case  challenging  educational  testing  prac- 
tices under  Title  IX.  The  plaintiffs  did  not  claim  that  the 
defendants  intentionally  discriminated  against  them  based 
on  their  sex,  but  rather  that  use  of  the  SAT  scores  had  a 
disparate  impact  on  them.  Because  Title  IX  regulations 
prohibit  testing  practices  with  a  discriminatory  effect  on 
one  sex.  the  plaintiffs  did  not  have  to  prove  intentional 
discrimination. 

The  court  then  applied  a  three-part  test  to  analyze 
the  disparate  impact  claim.  Under  that  test,  the  plaintiffs 
must  show  that  a  facially  neutral  practice  has  a  dispro- 
portionate effect.  Then  the  burden  shifts  to  the  defend- 
ants to  prove  a  substantial,  legitimate  justification  for  the 
practice.  If  they  do  so,  the  plaintiff  may  still  prevail  by 
offering  either  an  equally  effective  alternative  practice 
that  has  less  of  a  discriminatory  impact  or  proof  that  the 
legitimate  practice  is  a  pretext  for  discrimination. 

First,  these  plaintiffs  showed  that  the  practice  of 
using  SAT  scores — which  appeared  to  be  neutral — in 
fact  had  a  discriminatory  effect.  Second,  the  defendants 
were  unable  to  show  a  substantial,  legitimate  justification 
for  the  practice.  They  failed  to  show  even  a  reasonable 
relationship  between  use  of  the  SAT  and  the  purpose  of 
the  awards — recognition  and  reward  of  academic  achieve- 
ment in  high  school.  The  SAT  was  not  designed  to  mea- 
sure achievement  and  has  never  been  validated  for  that 
pui-pose.  As  the  court  put  it,  "The  SAT  scores  capture  a 
student's  academic  achievement  no  more  than  a  student's 
yearbook  photograph  captures  the  full  range  of  her  expe- 
riences in  high  school." 

Third,  even  though  it  was  not  necessary,  the  plain- 
tiffs offered  an  alternative  basis  for  awarding  the  scholar- 
ship, a  combination  of  the  SAT  scores  and  high  school 
grade  point  averages.  The  court  found  that  although  this 
formula  is  not  perfect,  it  is  the  best  alternative  curtently 
available.  (The  SAT  component  is  justified,  not  as  a 


measure  of  achievement,  but  to  weight  the  grade  point    V 
average  component.) 

The  court  also  noted  that  the  plaintiffs  would  likely 
succeed  on  their  equal  protection  claim.  A  classification 
system  whose  relationship  to  an  asserted  goal  is  so  at- 
tenuated that  it  makes  the  distinction  arbitrary  or  irra- 
tional violates  the  equal  protection  clause.  Use  of  the 
SAT  as  the  sole  basis  for  granting  the  scholarships  is  not 
rationally  related  to  the  state's  goal  of  rewarding  students 
who  have  demonstrated  academic  achievement  in  high 
school. — Elaine  Whitford. 

Ms.  Whitford  is  a  graduate  of  The  University  of  North  Carolina  at 
Chapel  Hill  School  of  Law  and  a  former  research  assistant  at  the  Institute  of 
Government. 

Informal  "affirmative  action"  preference  given  to 
black  school  social  worker  in  RIF  because  of  his  race 
violates  Title  VII  and  Constitution.  Cunico  v.  Pueblo 
School  District  No.  60,  693  F.  Supp.  954  (D.  Colo.  1988). 

Facts:  A  financially  required  reduction  in  force  (RIF) 
caused  the  school  system  to  terminate  the  contracts  of  all 
but  two  school  social  workers.  The  system  initially  de- 
cided to  retain  the  two  most  senior  social  workers.  But  a 
hearing  officer,  charged  with  determining  whether  the 
RIF  decisions  were  arbitrary  and  capricious,  found  that  ( 
the  decision  to  dismiss  the  only  black  social  worker  vio-  , 
lated  the  district's  affimiative  action  plan,  which  had 
been  developed  voluntarily  in  1975  after  investigation  by 
the  Office  of  Civil  Rights.  Connie  Cunico  had  more 
seniority  than  the  black  social  worker.  On  the  finding  of 
the  hearing  officer,  the  board  retained  the  black  worker 
but  dismissed  Cunico.  Cunico  sued  under  Title  VII  of  the 
Civil  Rights  Act  of  1964  [42  U.S.C.  §  2000e  et  sec/.]  and 
the  equal  protection  clause  of  the  United  States 
Constitution. 

Holding:  The  federal  district  court  held  that  Cunico 
had  proved  ( 1 )  that  under  the  de  facto  seniority  system  in 
place,  she  would  have  been  retained  if  she  had  been 
black  and  (2)  that  she  was  dismissed  because  she  was  not 
black.  Such  a  procedure,  the  court  held,  violates  Title  VII 
and  the  Constitution.  The  affirmative  action  plan  did  not 
require  that  the  junior  black  candidate  be  retained  and  the 
senior  white  one  be  let  go.  Even  if  it  had,  the  court  held, 
there  would  still  be  a  violation  of  law  because  no  af- 
firmative action  plan  can  stand  if  it  "unnecessarily  tram- 
mels" the  rights  of  white  people,  as  this  action  did. 

In  a  separate  proceeding  to  deteimine  damages  and 
attorney's  fees,  the  court  ordered  the  school  district  to    /g 
pay  $1 10,36L03  to  Cunico  and  $73,300.00  to  her  attor-  (f 
ney  [705  F.  Supp.  1466(1988)]. 
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Forfeited  drug-related  property  goes  to  school  board 
under  North  Carolina  Constitution,  not  to  law  en- 
forcement agencies  under  RICO  statute.  State  of  North 
Carolina  e.x  rel.  Thomburg  v.  Cunency  in  the  Amount  of 
S52.000.  324  N.C.  276.  378  S.E.2d  1  (1989). 

Facts:  The  motel  manager,  entering  a  motel  room 
with  his  master  key  after  he  could  not  rouse  the  occupant, 
discovered  a  handgun  on  the  bed.  He  called  the  police, 
who  entered  the  room  and  found  several  guns  and  $52,000. 
They  also  discovered  a  Cadillac  automobile  in  the  park- 
ing lot.  All  belonged  to  the  occupant,  who  admitted  that 
the  money  was  related  to  drug  dealing.  The  two  local 
school  boards  in  Alamance  County  claimed  the  money, 
the  guns,  and  the  car  on  the  grounds  that  the  items  were 
forfeited  under  the  state  Controlled  Substances  Act  and 
therefore  were  to  be  turned  over  to  the  school  boards 
under  Article  IX.  Section  7  of  the  state  constitution.  This 
section  provides  that  the  clear  proceeds  of  all  forfeitures 
are  to  be  used  exclusively  for  the  public  schools.  The  city 
of  Graham  claimed  the  same  property  under  the  state 
Racketeer  Influenced  and  Corrupt  Organizations  Act 
(RICO),  which  provides  that  forfeitures  under  RICO  go 
to  the  state.  The  state  attorney  general  argued  that  the 
purpose  of  the  forfeiture  provision  under  RICO  is  restitu- 
tion to  law  enforcement  agencies  and  therefore  RICO 
forfeitures  are  not  subject  to  the  constitutional  provision. 

Holding:  Because  the  property  here  was  seized  under 
the  Controlled  Substances  Act  and  not  under  RICO,  the 
forfeiture  provisions  of  the  Controlled  Substances  Act 
prevail  and  the  property  is  to  be  turned  over  to  the  school 
boards.  The  court  was  careful  to  note  that  its  holding  was 
determined  by  the  facts  and  that  it  did  not  attempt  to 
delennine  all  RICO  forfeiture  questions. 

Residence  status  for  in-state  tuition  at  University  of 
North  Carolina  denied  to  student  who  settled  in  state 
after  military  service  but  maintained  strong  ties  with 
Tennessee.  Wilson  v.  State  Residence  Committee.  92 
N.C.  App.  355.  374  S.E.2d  415  (1988),  disc.  rev.  denied. 
324  N.C.  252.  377  S.E.2d  764  (1989). 

Facts:  James  Wilson  attended  The  University  of 
North  Carolina  at  Chapel  Hill  undergraduate  school  and. 
after  graduating,  joined  the  United  States  Marine  Corps. 
He  was  stationed  at  Camp  LeJeune,  North  Carolina.  Fol- 
lowing military  service,  he  attended  North  Carolina's 
Coastal  Carolina  Community  College  as  an  in-state  stu- 
^  dent.  In  1982  he  listed  Tennessee  as  his  domicile  on  his 
'  1  military  records.  In  1984  he  voted  in  a  Tennessee  elec- 
tion by  absentee  ballot.  In  1986  he  listed  Tennessee  as 


his  residence  on  his  Law  School  Admissions  Test  appli- 
cation. After  the  military,  he  paid  income  taxes  to  Ten- 
nessee. In  1984  he  registered  his  motor  vehicles  in  North 
Carolina,  and  in  1986  he  obtained  a  North  Carolina 
driver's  license.  After  Wilson  enrolled  in  the  UNC-CH 
School  of  Law,  the  university's  residence  committee 
denied  his  application  for  in-state  tuition  status,  and  he 
appealed. 

Holding:  The  record  reflects  sufficient  evidence 
to  support  the  committee's  finding,  and  that  is  all  that  is 
required.  The  committee  is  not  compelled  to  state  its 
reasons. 

North  Carolina  teacher  committed  no  crime  in  trad- 
ing a  passing  grade  for  a  VCR.  State  v.  Taylor.  92  N.C. 

App.  577,  375  S.E.2d  174  ( 1989). 

Facts:  A  high  school  student  in  need  of  extra  credit 
to  graduate  was  told  by  his  English  teacher  that  if  he 
would  get  her  a  video  cassette  recorder  (VCR),  she  would 
pass  him.  He  gave  this  information  to  the  police,  who 
supplied  him  with  a  VCR  to  give  to  the  teacher.  In  a 
recorded  conversation,  the  student  asked  the  teacher  why 
she  required  a  VCR  to  pass  him.  and  she  replied  that  she 
had  to  "get  something  out  of  the  deal."  The  teacher  was 
convicted  under  G.S.  14-1 18.2,  which  makes  it  a  misde- 
meanor to  "assist  any  student  ...  in  obtaining  or  in 
attempting  to  obtain,  by  fraudulent  means,  any  academic 
credit." 

Holding:  The  court  of  appeals  overturned  the  con- 
viction, reading  the  statute  as  aimed  at  such  people  as 
professional  paper  writers  and  examination  takers,  not  at 
teachers.  "We  believe  the  statute  was  designed  to  punish 
those  persons  outside  the  school  system  who  give  unfair 
aid  to  students,"  the  court  said.  "Although  we  condemn 
the  actions  by  defendant  as  unethical  and  undesirable, 
N.C. G.S.  Sec.  14-1 18.2  does  not  make  them  criminal." 

School  board  members*  lack  of  candor  at  hearing 
held  to  be  evidence  of  "bias"  that  denies  due  process 
in  teacher  dismissal.  Crump  v.  Board  of  Education  of 

Hickory  Administrative  School  Unit, N.C.  App. .  378 

S.E.2d32  (1989). 

Facts:  In  March,  1984,  the  superintendent  told 
Crump,  a  tenured  teacher,  that  he  would  recommend  that 
the  school  board  terminate  Crump's  employment  for 
immorality,  neglect  of  duty,  failure  to  fulfill  the  duties 
and  responsibilities  of  a  teacher,  and  insubordination.  In 
June  the  board  held  a  hearing  and  voted  to  dismiss  Crump 
for  immorality  and  insubordination.  Crump  appealed  to 
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superior  court  on  two  grounds.  At  a  hearing  on  his  first 
ground,  he  claimed  that  the  evidence  did  not  support  his 
dismissal  On  that  ground  the  court  of  appeals  held  against 
Crump  and  for  the  school  board  in  a  1986  decision  [di- 
gested in  School  Law  Bulletin  17  (Summer  1986):  36]. 
At  a  separate  trial  on  the  second  ground.  Crump  claimed 
that  the  board  members  were  biased  against  him  before 
the  hearing  and  that  therefore  they  denied  him  his  consti- 
tutional right  to  due  process  of  law.  The  jury  agreed  and 
awarded  him  $78,000. 

The  evidence  showed  that  at  the  start  of  the  hearing 
before  the  board,  the  lawyer  for  the  teacher  asked  the 
board  members  "the  extent  to  which  any  of  you  have 
been  personally  involved,  have  discussed  with  people 
who  have  knowledge  and  whether  any  of  you  have  formed 
any  kind  of  preconceived  notions"  about  the  case.  The 
board  members  all  denied  that  they  had  had  any  contact 
with  anyone  about  the  case  except  for  that  of  the  most 
passing,  incidental  kind.  At  trial,  the  jury  decided  that 
these  assertions  were  not  true.  The  evidence  showed  that 
one  board  member  had  met  with  the  principal  about  the 
case,  another  had  tried  to  get  a  third  party  to  talk  Crump 
into  resigning,  and  a  third  had  told  a  citizen  several  months 
earlier  that  the  board  could  not  "overlook"  the  "letters 
about  the  little  girls." 

The  school  board  appealed  the  jury  verdict  to  the 
court  of  appeals. 

Holding:  The  appeals  court  upheld  the  jury  verdict, 
finding  that  where  board  members  have  prior  involve- 
ment or  prior  knowledge  about  a  case  and  hide  that  fact. 
there  is  evidence  of  bias  that  denies  due  process.  A  ten- 
ured teacher  is  entitled  to  due  process  during  dismissal. 
One  element  of  due  process  is  an  unbiased  decision  maker 
(here,  the  board).  A  mere  showing  that  the  school  board 
members  had  involvement  in  the  events  leading  up  to  the 
dismissal  hearing,  or  the  mere  fact  that  the  board  mem- 
bers may  have  preliminary  opinions  coming  into  the 
hearing,  is  not  enough  to  show  bias.  But  if  the  board 
members  hide  this  involvement  or  these  opinions,  it  is 
evidence  of  bias. 

Therefore,  in  this  case,  even  though  the  teacher's 
dismissal  for  insubordination  had  already  been  affirmed 
by  the  appeals  court,  the  school  system  was  ordered  to 
pay  the  teacher  $78,000  for  its  denial  of  due  process. 

Where  no  statute  or  regulation  is  involved,  failure  of 
a  school  to  provide  supervision  in  accordance  with  its 
own  internal  rules  is  not  evidence  of  negligence.  Stein- 
beck V.  Lomenick.  531  So.  2d  199  (Fla.  Dist.  Ct.  App. 
1988). 


Facts:  A  student's  parents  sued  his  school  for  neg- 
ligent supervision  in  allegedly  permitting  him  to  climb  a 
tree  from  which  he  fell.  To  support  their  claim,  the  par- 
ents introduced  as  evidence  the  school's  "Rules  for  Staff," 
which  said,  "At  least  one  supervisor  must  be  in  each  yard 
[playground]  that  is  occupied  by  children  in  order  for 
each  child  to  he  in  view  o[f]  a  supervisor  at  all  times"  and 
"[w]hen  acting  as  a  supervisor  on  the  playground,  be  es- 
pecially alert  for  . .  .  [c]hildren  engaging  in  activity  which 
appears  likely  to  result  in  injury." 

At  trial  the  plaintiffs  asked  the  judge  to  instruct  the 
jury  that  if  it  found  that  the  school  violated  any  of  its 
"Rules  of  Staff,"  this  would  be  evidence,  although  not 
conclusive  evidence,  of  negligence.  The  court  refused  to 
give  the  instruction.  The  jury  found  that  the  school  had 
not  been  negligent,  and  the  parents  appealed. 

Holding:  The  Florida  District  Court  of  Appeals 
affirmed.  It  explained  that  although  rules  made  by  a 
defendant  (here,  the  school)  to  govern  the  conduct  of 
employees  are  relevant  evidence  of  the  standard  of  care, 
the  existence  of  an  internal  rule  does  not  itself  fix  the 
standard  of  care.  Thus,  standing  alone,  a  violation  of  an 
internal  rule  is  not  evidence  of  negligence:  evidence  of 
the  violation  is  not  evidence  of  negligence  unless  and 
until  the  jury  finds  that  the  internal  rule  represents  the 
standard  of  care.  There  was  no  statute,  regulation,  or 
"industry-wide  standard"  that  required  school  employees 
to  keep  each  child  in  view  at  all  times. 

The  fact  that  the  school  set  itself  a  desirable  goal  in 
playground  supervision  should  not  result  in  the  court 
permitting  the  jury  to  find  the  school  automatically  neg- 
ligent if  the  goal  was  not  met.  the  court  said.  In  a  concur- 
ring opinion,  one  justice  commented  that  "a  contrary 
result  would  discourage  the  voluntary  setting  of  stan- 
dards higher  than  those  customarily  employed  in  the 
community." — Janine  Murphy. 

Ms.  Murphy  is  a  graduate  of  The  University  of  North  Carolina  at 
Chapel  Hill  School  of  Law  and  a  research  associate  at  the  Institute  of  Govem- 


Exculpatory  releases  required  as  a  condition  for  par- 
ticipating in  interscholastic  athletics  are  void  as  against 
public  policy.  Wagenblast  v.  Odessa  School  District. 
110  Wash.  2d  845.  758  P.2d  968  (1988). 

Facts:  Public  school  students  from  two  Washington 
school  districts  brought  separate  suits  challenging  school 
district  policies  requiring,  as  a  condition  for  participating    ^ 
in  interscholastic  athletics,  that  students  and  their  fami-    (fl 
lies  sign  standardized  forms  releasing  the  school  district    ^ 
from  liability  for  negligence.  The  two  cases  resulted  in 
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conflicting  holdings  at  the  superior  court  level,  and  both 
were  appealed.  The  Washington  Supreme  Court  consoli- 
dated the  appeals  to  address  the  issue  of  whether  school 
districts  can  require  a  signed  release  from  the  conse- 
quences of  all  future  negligence  before  the  students  may 
participate  in  recognized  school-related  activities  like 
athletics. 

Holding:  The  Washington  Supreme  Court  held  that 
such  releases  are  invalid  because  they  violate  public  pol- 
icy. Going  a  step  further,  the  court  ruled  that,  to  the 
extent  that  the  consent  fonns  represented  a  consent  to 
relieve  school  districts  of  their  duty  of  care,  they  are 
invalid  whether  they  are  called  releases  or  assumptions 
of  risk. 

The  court  explained  that  as  a  general  rule  parties 
may  contract  (through  a  release)  that  one  will  not  be 
liable  to  the  other  for  negligence.  However,  where  public 
policy  reasons  outweigh  the  value  of  the  traditional  free- 
dom to  contract,  courts  have  ruled  that  exculpatory  re- 
leases are  void.  In  particular,  courts  have  been  reluctant 


to  allow  those  charged  with  a  public  duty,  which  includes 
the  obligation  to  use  reasonable  care,  to  rid  themselves  of 
that  obligation  by  contract. 

In  an  attempt  to  provide  a  standard  to  determine 
when  an  exculpatory  clause  violates  public  policy,  the 
court  relied  on  Tunkl  v.  Regents  of  University  of  Califor- 
nia [60  Cal.  2d  92.  383  P.2d  441,  32  Cal.  Rptr.  33  1 1963)]. 
Tuiikl  lists  six  characteristics,  some  or  all  of  which  will 
be  exhibited  in  an  invalid  release:  (1)  The  agreement 
concerns  an  endeavor  "generally  thought  suitable  for 
regulation."  (2)  "The  party  seeking  exculpation  is  en- 
gaged in  performing  a  service  of  great  importance  to  the 
public,  which  is  often  a  matter  of  practical  necessity  for 
some  members  of  the  public."  (3)  "The  party  holds  him- 
self out  as  willing  to  perform  this  service  for  any  member 
of  the  public  who  seeks  it,  or  at  least  for  any  member 
coming  within  certain  established  guidelines."  (4)  "As  a 
result  of  the  essential  nature  of  the  service  ...  the  party 
invoking  exculpation  possesses  a  decisive  advantage  of 
bargaining  strength  against  any  member  of  the  public 
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who  seeks  his  services."  (5)  "In  exercising  a  superior 
bargaining  power  the  party  confronts  the  pubhc  with  a 
standardized  adhesion  contract  .  .  .  and  mai<es  no  provi- 
sion whereby  a  purchaser  may  pay  additional  reasonable 
fees  and  obtain  protection  against  negligence."  (6)  The 
person  seeking  such  services  must  be  placed  under  the 
control  of  the  furnisher  of  services,  subject  to  the  risk  of 
carelessness  on  the  part  of  the  furnisher,  its  employees, 
or  its  agents. 

The  Washington  court  found  that  all  six  of  these 
characteristics  were  present  in  the  school  releases.  Ath- 
letic programs  were  extensively  regulated,  open  to  all 
students  who  met  eligibility  requirements,  and  important 
to  the  students,  the  school  system,  and  the  public.  In 


addition,  there  often  were  no  alternative  athletic  pro- 
grams available  in  the  community,  students  were  not 
allowed  to  participate  unless  the  forms  were  signed,  and 
students  who  participated  were  under  the  supervision  and 
control  of  the  athletic  coaches. 

The  court  also  noted  that  risks  other  than  that  of 
school  district  negligence  may  be  present  in  a  sporting 
event  but  did  not  rule  on  the  question  of  liability  when  a 
student  knowingly  encounters  one  of  these  risks  but 
chooses  to  continue  to  play.  Neither  did  the  court  decide 
whether  listing  various  risks  on  a  parental  consent  form 
can  or  will,  in  a  given  case,  establish  that  the  student  has 
assumed  any  of  the  listed  risks. — J.M. 
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